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SECRETARY OF THE ARMY 

WASHINGTON

P 
5 August 1988 


MEMORANDUM FOR THE DIRECTOR OF THE ARMY STAFF 

SUBJECT: 	 Establishment of the Environmental Law 

Division 


I have approved the establishment of the 

Environmental Law Division in the Office of'The 

Judge Advocate General, as recommended in the 

study submitted by the General Counsel and ?he 

Judge Advocate General. 


Please take the actions necessary to ensure 
full resourcing of the Division, including theP allocation of appropriate space, not later than 
October 1, 1988. 
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DEPARTMENT OF THE ARMY 

OFFICE OF THE JUOGE ADVOCATE GENERAL 


P 
WASHINGTON. OC 2 O l l O - 2 2 0 0  

ATTLNTION OF 

DAJA-CL 1988/5223(27-1a) 


MEMORANDUM FOR: STAFF JUDGE ADVOCATES AND SENIOR ATTORNEY 
SUFERVISORS 

SUBJECT: Participation in Civic Organizations - Policy
Memorandum 88-5 

1. Civic organizations pffer opportunities for military

participants to enhance relationships between installations and 

civilian communities. Many civic organizations.directly affect 

or indirectly influence the legal rights and obligations of 

soldiers, and provide a wealth of opportunity for military 

attorneys to further the interests of commands and soldiers. We 

must recognize the potential value>ofclose ties with local 

civic groups, and we must take advantage of opportunities. 


2. Military attorneys should avail themselves of these 

opportunities to foster good relations. Active participation in 

or close association with local bar associations and other civic 

groups will provide avenues for furthering cooperation and 
mutual understanding. For an excellent illustration of how we 

F can become involved, see "The Virginia Military Advisory
Commission - A Unique Forum for Improved Relations Between the 
Commonwealth of Virginia and the Armed Forces," by Colonel M. 

Scott Magers and Lieutenant Colonel Philip F. Koren in The Army

Lawyer,.September 1987. 


3. Other attorneys of the installation legal office and 

'attorneys working in tenant units should also be encouraged to 
participate actively in civic organizations. To this end, 
installation Staff Judge Advocates and supervising attorneys
should establish programs which encourage attorneys to get
involved in civic organizations and projects. 

4. The benefits of involvement are not limited to installations 
within the United States. Although membership and participation
in civic organizations is limited overseas, we should make every
effort to maintain liaison and good relations with host nation 
organizations. Informal lines of communication between the 
legal office and the host nation legal community, for example, 
coi.il.=l be a valuable aid in performing the Army's legal mission 
overseas. 

HUGH R. OVERHOLT 

Major General, USA 

The Judge Advocate General 
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Legitimacy and the Lawyer in Low-Intensity Conflict (LIC):Civil Affairs 
Legal Support 

Lieutenant Colonel Rudolph C. Barnes, Jr. (USAR)-r ‘  Command Judge Advocate (IMA), U.S. Army John F. Kennedy Special Warfore Center & School 

Politics, Legitimacy, and Civilian Support in LIC 

“Might makes right” is a phrase reflecting the primacy of 
overwhelming force in traditional military operations. Low 
intensity conflict (LIC), however, reverses traditional pri­
orities, subordinating military force to political objectives. 
The ultimate political objective in LIC is political control, 
which requires public support for its legitimacy. ‘‘The 
struggle between the insurgent and the incumbent (in LIC) 
is Over political le&imacy-who should govern and how 
they should govern. Accordingly, one of the principal ele­
ments in this struggle is to mobilize public support.
Whoever succeeds at this will ultimately prevail.” I The re­
quirement that political control be legitimized by public 
(civilian) support gives “right” precedence Over “might.” 
The primacy of legitimacy in LIC challenges traditional 
military priorities, and emphasizes the operational role of 
the military lawyer who helps the “l lander  ensure that 
military operations are “right.” 

In any government, the legitimacy of political authority 
depends upon civilian support, or at least acceptance. Un­
like the peaceful political transition associated with 
democratic regimes, LIC is usually associated with regimes 
lacking effective democratic processes, including many in 
the Third World, where resort to violence is often an ac­

(̂ . cepted for political change. Much of the Third 
World is strategically important to the U.S.;political transi­
tion there can threaten U.S. security interests, especially
when initiated or supported by our adversaries. 

LIC could accurately be called political warfare, but that 
term is anathema in our society, where care has been taken 
to subordinate the military establishment to civilian author­
ity and to separate politics from the The 
separation of the military from political issues is a corollary 
to the constitutional requirement of civilian supremacy: 
that is, the requirement that a civilian be commander-in­
chief of all military forces. General George Washington 
first honored this principle when he resigned his commis­
sion to become our first President, and it has been honored 
ever since, more recently during the Korean conflict when 
General MacArthur unsuccessfully challenged President 
Truman’s supremacy in military matters. Thus, the political 

orientation of LIC and the traditional separation of the mil­
itary from political issues creates a threshold dilemma for 
u.s. military operations in LIc. 

Our adversaries understand our traditional reluctance to 
mix politics and military operations. Perhaps for that rea­
son, they have chosen LIC as the environment in which to 
challenge U.S. influence in areas of strategic importance. 
Fortunately, angress  has recognized the need for a c a p ­
bility to conduct the unique military operations required in 
LIC. In 1986, Congress mandated the creation of the Unit­
ed States Special Operations ( h m m n d  ( V ~ s o C o M )to 
protect United States security interests in LIC. ‘ 

For USSOCOM to be successful in LIC, it must address 
the interrelationship of political control, legitimacy, and ci­
vilian support. This is because political control is the 
objective in LIC, and the legitimacy required for 
control depends upon civilian support, whether for an in­
surgent force attempting to undermine an incumbent 
government, or for the incutnbent government countering 
the insurgent force*Insurgency and counterinsurgency are 
opposite sides of the LIC Coin, and both sides compete for 
the civilian support that legitimizes political control. To 
comptein a L1c uss*coh4 must prepare
forces capable ofwinning the Public support necessary for 
mission success in either counterinsurgency or insurgency 
operations. 

The amount of civilian support required for legitimacy in 
LIC is relative to that of the opposition. Where there is 
widespread apathy, a small percentage of the population 

Bn insurgent force can seize Iegitimacy from an 
unpopular government. Whatever the demographic situa­
tion, however, achieving legitimacy in LIC requires 
effectivecivilian suppofl, which in turn depends upon using 
the least amount of military force necessary to accomplish 
military and political objectives. 

Perceptions of legitimacy do not change overnight, so 
that developing the necessary civilian support requires pro­
tracted commitments. While protracted over time, LIC 
operations require fewer military personnel and resources 
than do conventional operations, but military personnel in­
volved in LIC must be specially trained to be effective. The 

I Joint Low-Infensiry ConJicf Projecf, Final Reporf (Fort Monroe, VA. US.  Army Training and Doctrine Command, August 1986), Volume I. Chapter 4, 
p.8; cited by Michael T. Klare “The Interventionist Impulse: U.S.Military Doctrine for Low Intensity Warfare,” LOWInfenrig Conflicf (Pantheon Books, 
N.Y., N.Y., 1988) pp. 75, 76. See also Coordinating Draft, Dep’t of Army, Field Manual 100-20, Military Operations on Low-Intensity Conflict, at 1-11 ,  
2-9, 2-19 (U.S. Army Command and General Staff College, Fort Leavenworth, Kansas, Jan. 1988) [hereinafter CDFM lW20] .  The concept of legitimacy 
in LIC and other concepts introduced in CDFM 100-20 are further discussed in an unpublished paper prepared for the John F. Kennedy School of Govern­
ment, National Security Program, at Harvard University in 1987. See Crane, Leson, Plebanek, Shemella, Smith & Williams, Between Peace and War: 
Comprehending Low Intensity Conflict 6, 28 (June 23, 1987) [hereinafter Between Peace and War]; see also Fishel & Cowan, Civil-Miliiary Operations and 
fhe Warfor Moral Legitimacy in Larin America. Mil. Rev., Jan. 1988. at 36. 

U.S. Const. art. 11, 5 2. 
‘Barnes, The Politics oJLIC, Mil. Rev., Feb. 1988, at 3. 

I O  U.S.C.A.Q 162 (WestSupp. 1988). 
‘CDFM 100-20, at 1-10, 2-2, 2 4 ,  2-5; see also Between Peace and War, supra note I, at 21. 
‘CDFM 100-20. at 2-5. 
’ I d .  at 1-1 1, 1-17: see also Between Peace and War, supra note I. ch. 2. 
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military phase of the Grenada operation was the exception 
to the rule; there are few quick fixes in LIC. Whether the 
Grenada intervention was successful depends upon the 
maintenance of a democratic government in that country, 
and that depends upon a long-term commitment. 

The political objectives of LIC require that U.S.forces 
focus on advising and training indigenous forces, and main­
tain low visibility to avoid adverse political repercussions.
To be effective in LIC, U.S.forces must be area oriented, 
language qualified, and able to function as an extension of 
the local U.Sembassy. Legitimacy cannot be imposed solely 
by intervening military forces, however superior, as the 
United States learned in Vietnam and the Soviet Union 
learned in Afghanistan., 

There are two dimensions of legitimacy in LIC when the 
United States is involved; the supported force must be per­
ceived as legitimate not only by the local population, but 
also by Congress. The War Powers Resolution gives Con­
gress a veto over military operations involving hostilities 
that extend beyond sixty days, and Congress also controls 
the purse strings for the Department of Defense. Unfortu­
nately, congressional support for protracted commitments 
in LIC has been fickle at best. Moreover, opponents of U.S. 
involvement in a LIC environment will undoubtedly cite 
the spectre of another Vietnam in an effort to undermine 
cbngressional support for U.S. commitments in LIC. 

Congressional sensitivity to military operations in LIC 
reflects the importance of legal and moral considerations in 
LIC. Maintaining copgressional support of military opera­
tions in LIC and mobilizing the indigenous civilian support 
necessary for political legitimacy in LIC require that mili­
tary operations be in compliance with legal and moral 
standards, both essential ingredients for legitimacy. 

Law and Morality in LIC 
Legal and moral issues affect legitimacy in LIC from the 

strategic level to the tactical leveL9 At the strategic level, 
the Iran-Contra Affair illustrated how the perception of il­
legality can affect U.S.support of an insurgency. In a 
similar fashion, reports of excessive use of force or human 
rights violations by an incumbent government can jeopard­
ize continued U.S. support of counterinsurgencyactivities. 

In all military operations in LIC, legal and moral issues 
are as important at the tactical level as they are at the stra­
tegic (policy making) level. In conventional conflict, legal 
and moral issues might be overlooked as long as the battle 
is won. In the politically sensitive environment of LIC, the 
presence of U.S.forces is usually controversial, so that a 
thoughtless violation of law or policy can turn an otherwise 

successful operation into a disastrous news event, with its 
attendant effects on public opinion and support. LIC is an 
unforgiving environment that demands strict compliance 
with legal and moral standards. 

Our commitment to the rule of law in LIC has been per­
ceived by some as a weakness, and our adversaries have 
attempted to exploit our self-imposedlimitations in the am­
biguous warfare of LIC. Secretary of State George Shultz 
has described the dilemma and affirmed our commitment to 
the rule of law in LIC: 

Our adversaries . . . hope that the legal and moral 
complexities of [LIC] will ensnare us in our own 
scruples and exploit our humane inhibitions against 
applying force to defend our interests. Ambiguous 
warfare has exposed a chink in our armor. We must 
use the rule of law to preserve civilized order, not to 
shield those who would wage war against it. When the 
U.S.defends its citizens abroad or helps its friends or 
allies defend themselves against subversion and tyran­
ny, we are not suspending our legal and moral 
principles. On the contrary, we are strengthening the 
basis of international stability, justice and the rule of 
law. lo 

The commitment to the ,rule of law in LIC is'evident in 
the Department of Army (DA) policy statement on special 
operations. The policy statement emphasizes that all special 
operations must be planned and conducted in strict compli­
ance with U.S. law, national policy, Department of Defense 
directives, and Army regulations, whether in a wartime or 
peacetime LIC environment. The policy statement requires 
commanders to consult with their judge advocates during 
the planning of special operations and ensure that all spe­
cia1 operations forces receive legal training commensurate 
with their duties and responsibilities. The Judge Advocate 
General of the Army must review all special operations 
training, doctrinal, and operational matters to ensure legal 
compliance. ' I  

Ensuring compliance with the laws and policies applica­
ble to military operations falls within the evolving body of 
military law known as operational law, a responsibility of 
the staff judge advocate (SA). l2 Beyond the requirements 
of law, however, there is little doctrinal guidance for the 
commander concerning morality. Concepts of morality are 
abstract and vary from one location to another. 

Despite its abstract character, morality is an essential ele­
ment of legitimacy in LIC that we cannot ignore. If 
legitimacy is the center of gravity in LIC, then victory goes 
to the side holding the moral high ground. Superior mili­
tary force in a LIC environment cannot compensate for 

'The War Powers Resolution is Pub. L .  No.93-148, 87 Stat. 555 (1973). See CDFM 100-20, at A-I I .  Congressional control of the defense budget is man­
dated by U.S. Const. art. I, § 8. 

'CDFM 100-20, at 1-1 1,  2-1 I ,  2-19, 2-31, A-9; see also Barnes, Special Operations and the Law, Mil. Rev., Jan. 1986, at 49; Parks, Teaching the h w  of 
War, The Army Lawyer, June 1987, at 5.  For a discussion of the moral issues in L IC,  see OBrien, Special Operations in the 1980's: Americdn Moral, Legal, 
Polirical. and Cultural Consrrainfs,in Special Operations in U.S. Strategy 76 (1984); Barnes, Civil Affairs: A High Priority in Low Intensity Conflict (1988) 
(to be published in Mil.  Rev.). 

"Secretary of the State George Shultz, Low Intensity Warfare: The Challenge of Ambiguity (address before the Low Intensity Warfare Conference, Nation­
al Defense University), reprinted as U.S. Dep't of State, Current Policy No. 738 (Jan. 15. 1986). 

I '  Dep't of Army Policy Letter, IO July 1986, subject: D A  Policy on Special Operations. This Policy Letter has expired, but still constitutes D A  policy in the 
special operations arena. 

'*See Graham, Operational Law-A Concept Comes of Age. The Army Lawyer, July 1987, at 9; see also BarneS, Special Operations and h e  Law. supra note 
9. For the sake of simplicity, the term "Staff Judge Advocate (SJA)" is used throughout this article, although certain commands may have a "Command 
Judge Advocate (CJA)." 
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illegitimacy in the long run. In fact, the excessive use of 
force can be counterproductivein LIC. Morality i s  a part of 
the right that takes precedence over might in LIC. 

The denial of legal and moral rights by an in t
I“‘ government, whether real or perceived, legitimizes an insur­

gency. As long as the insurgency is perceived to be a more 
legitimate political alternative than the incumbent govern­
fnent, insurgents will remain an important force. Victory in 
LIC depeqds upon a proper mix of military force and polit­
ical action, and legal and political issues such as law 
enforcement, population control measures, individual free­
dom, and property rights affect legitimacy. 

For practical purposes, morality requires not only meet­
ing minimal legal requirements, but also doing what is right 
under the circumstances. Legal restrictions on the use of 
force based on military necessity, the limitation of collateral 
damage, and proportionality may face further constraints to 
achieve legitimacy in LIC. I*  The moral principle of hu­
manity and the humane use of force is a constraint 
recognized in joint doctrine. Is In addition, local customs 
and trAditions in the area of operations are factors to be 
considered. 

The civil affairs advisor has the mission requirement to 
advise and assist the commander in fulfilling these legal and 
moral obligations to civilians. This mission requirement 
complements the operational law support provided by the 
SJA, with whom the civil affairs staff element must coordi­
nate. I b  Because many issues in LIC are mixed legal and 
political issues, however, there is no clear line of demarca­
tion between the support requirements of the SJA and the 
civil affairs staff support element. 

In  helping the commander comply with his legal and 
moral duties to civilians, the SJA and civil affairs advisor 
are operational assets that help mobilize the public support 
necessary for legitimacy and mission success. In addition to 
advising the commander, the civil affairs advisor must serve 
as the commander’s liaison with local civilians, requiring 
the civil affairs advisor to be as much a diplomat as a 
soldier. 

The requirement for legal and political staff support may 
conflict with the traditional separation of military and poli­
tics, but it is essential for success in LIC. While the concept 
for such civil and military staff support may seem new, the 
title is not; the Civil-Military M c e r  (CMO) or G-5 is the 
civil affairs staff element and is currently a part of most 
general staff organizations. 

Because the SJA and CMO share responsibility for en­
suring compliance with legal requirements and moral 
standards involving local civilians, these staff officers, and 
any civil affairs legal officers supporting them, might be 

”CDFM 100-20, chs. I ,  2. 
I40Brien, supra note 9, at 69-73. 

considered “legitimizers.” In LIC, where legitimacy is rec­
ognized as the center of gravity, I8  both the SJA and CMO 
have significant operational roles assisting the commander 
legitimize military operations. 

The StafF Judge Advocate and Civil-Military Officer: 
Legitimizers in LIC 

The Civil-Military Officer is the focal point for civilian 
support of military operations. As a member of the general 
coordinating staff group, “The CMO (G5) is the principal 
staff assistant to the commander in all matters concerning 
political, economic, and social aspects of military opera­
tions.” In addition, the CMO must “advise and assist the 
commander in fulfilling his legal and moral obligations in 
accordance with international laws and agreements.” I 9  

Ideally, the CMO should be a qualified civil affairs offi­
cer, but because civil affairs is almost entirely an Army 
Reserve function, *O there is an inadequate supply of civil 
affairs officers in the active component to meet mission re­
quirements. As a result, Army Reserve civil affairs officers 
regularly function as the CMO for active component units 
whenever civil affairs expertise is needed. Reliance upon re­
serve civil affairs units and personnel may be appropriate 
for contingent conventional combat operations, as was the 
case in World War 11. Reliance upon reserve forces for 
peacetime military operations in LIC, however, is mis­
placed. Without mobilization, reserve units are limited to 
training when on active duty, which precludes operational 
missions. While individual reservists have helped to fill the 
void, the need for staff integrity and continuity in active 
component units requires that a limited cadre of active duty 
civil affairs legal officers be available to serve both in CMO 
staff positions and as civil affairs operators. 

Because of civil affairs emphasis upon legal compliance, 
the functions of the CMO overlap those of the SJA. Both 
the CMO and SJA advise the commander on sensitive legal 
and political issues that predominate in LIC. Even the func­
tion of the CMO as the commander’s liaison with civilian 
authorities is similar to that of the SJA, who represents the 
interests of the command in legal matters. In all legal mat­
ters, however, the CMO must coordinate with the SJA, the 
principal legal advisor to the command.21 

The CMO and SJA should have a close working relation­
ship due to their overlapping responsibilities, with all 
command legal issues being staffed through the SJA. The 
CMO can offercivil affairs legal assets to strengthen the op­
erational law capabilities of the command and meet legal 
support requirements, such as the acquisition of local re­
sources, local labor, population control, o r  the 
improvement of an ineffective judiciary system. While the 
CMO normally has operational control of any civil affairs 

”Dep’t of Army, Field Manual 41-10, Civil Affairs Operations, at 1-2 (17 Dec. 1985) [hereinafter FM 41-10]; see also Dep’t of Army, Field Manual 41-5, 
Joint Manual for Civil Afairs 6, 26 (Nov. 1966). 
I6FM 41-10. at 1-4, 6-10. 

P ”CDFM 100-20, at 1-11,  2-9. 

‘‘See supra text accompanying notes 5-9. 

I9FM 41-10, at 6-8, 1-2; see also Dep’t of Army, Field Manual 101-5, Staff Organization and Operations, at 3-1 I .  3-12. 3-31, 3-32 (25 May 1984). 

2oNinety-nine percent of civil affairs personnel and 36 of the 37 Army civil affairs units are in the Reserves. 

’I FM 41-10, at 14,6-10; see also Barnes, Special Operations and the Law. supra note 9. 
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command support elements, civil affairs legal officers 
should function under the professional supervision of the 
SJA to ensure the integrity of command legal support. 

While the CMO and SJA are not identical, their si 
ties indicate that a civil affairs legal officer (a judge 
advocate officerwith CA training) would make an 
CMO. This is not to suggest that other officers could not 
serve equally %vel1 in the position of CMO. If there were 
civil affairs legal officers in the active component, however, 
they would seem'to have more potential for serving in the 
position of CMO than any other identifiable group in the 
active component. ' 

The Marine Corps has recognized the potential of mili­
tary lawyers in civil affairs and has assigned them 
significant civil &airs responsibilities.A pool of civil affairs 
trained individuals the Marine corps Legal 
Support Section provides civil affairs support functions in 
the absence of civil affairs'reserve units. The civil affairs 

assigned to ~ a r i ~ ~corpslawyers are not limited to 
legd but include a l ~c i a  affairscommand support 
functions.22 

The use of military lawyers for civil affairssupport recog­
nizes the close relationship ktween operational law support 
and civil affairs support. The civil affairs mission require­
ment to assist the commander in complying with all legal 
obligations and moral requirements affecting civilians could 
be considered an operational law requirement of the SJA as 
well. 23 It is helpful to think of operational law having 
two major components: one component affecting military
forces only (internal operational law), and another affecting 
Civilians and noricombatants (external operational law). The 
former is the exclusive responsibility of the SJA, while the 
latter might be shared by the SJA and CMO. 

Internal and external operational law issues permeate 
LIc. Internal issue include targeting and constraints on 
the use of force incorporated in rules of engagement.'Exter­
nal issues include law enforcement, procurement issues, 
population control measures, and claims procedures. These 
may be set forth in a civil affairs agreement or civil affairs 
proclamation, but me more often found only in the civil af­
fairs annex to operations plans. Too often, these internal 
and external operational law matters are not properly 
planned and coordinated by the SJA and CMO, threatening 
the legitimacy of military operations. The sensitive opera­
tional law issues involved in LIc  require close coordination 
between the SJA and CMO for mission success. 

The significance 6f legal issues to civil affairs is recog­
nized in the current civil affairs organizational structure. In 
addition to the SJA, most civil affairs units have one ar 
more civil affairs legal officers who are conceded exclusive­
ly with external operational law. The civil affairs legal 
officer must be able to provide operational law support 
through the SJA and CMO and also be able to function as a 

civil affairs operator, capable of providing legal services di­
rectly to local civilians if. required. To fulfill these civil 
affairs mission requirements, the civil affairs legal officer 

ve an operational law background and evil affairs 
Pew of those serving as civil affairs legal officers, /c" 

however,have civil affairs training or operational law expe­
*kce.mislack of training has a simple explanation: there 
is no training for civil affairs lawyers pthkr than 
that offered for all civil affairs officers,'and there is little in­
centive for JAG officers to become civil affairs officers. 

One reason for the lack of training and professional de­
velopment opportunities available to the civil affairs lawyer 
may be that it is a unique function limited to the Army Re­
serve, effectively isolated from other judge advocate 
functions. There are currently sixty-three judge advocates 
assigned to civil affairs positions in the Army Reserve, but 
none in the active component. The obscurity of the civil af­
fairs legal officer in the active Army may Soon end, 
however, as a recent change to the modification table of or­
ganization and equipment (MTOE) of the 96th Civil Affairs 
Battalion authorized four civil affairs legal officers. Perhaps 
because the civil affairs legal support function is so little un­
derstood in the active component, however, these civil 
affairs legal officerpositions in the 96th Civil Affairs Battal­
ion have not yet been filled. 

Filling the four vacant civil affairs legal officer positions 
would Provide the unit comm~'~derWith organic operation­
al law Support to meet Civil affairs ~SSiOnrequirements. In 
this regard, the Army would do well to follow the example 
Of the h h h e  corps and assign Civil affairstrained lawyers 
to active component civil affairs positions, beginning with 
these positions in the 96th Civil Affairs Battalion. 

The need for civil affairs legal support in the active com-
Ponent has been confirmed by the' unified COrnmand 
responsible for military operations in Latin America, the 
U.S. Southern ( h m m ~ d  in its Proposal to( S o ~ C o M ) ,  
the U.S. Army Training and Doctrine C m ~ ~ m a n d  
(TRADOC) for a civil affairs LIC company. 'The 
SOUTHCOM civil affairs LIC company provides for a civil 
atfairs legal officer'with a personal staff relationship with 
the company commander, rather than a separate civil af­
fairs legal team, but the capability for civil affairs legal 
support is the same as in the current MTOE of the 96th 
Civil Affairs Battalion. The latest draft of -the new "L" se­
ries TOE' for Civil Affairs units has adopted the 
SOUTHCOM concept. When implemented, the new TOE 
will provide a.higher grade structure for JAGC officers in 
civil Affairsunits the current TOE provide 'for. 
' History aIso confirms the value of lawyers to civil affaiis 
operations, especially in military government. During 
World War 11, approximately 200 highly qualified lawyers 
were assigned to civil affairs and military government bdu­
ties. Moreover, there were instances in which commanders 

22Anunclassified message from the Commanding General of the Marine Corps Combat Developments Command, Quantico, Virginia, dated f April 1988, 
outlined the civil affairs operational concept for Marine Air-Ground Task Forces and listed all significant civil affairs tasks, including liaison with civilian 
agencies, procurement of local resources,population and resource control, civic action and humanitarian assistance in foreign internal defense, +nd other 
command support and civil administration functions. ,­

23 FM 41-10, at 1-2, 6-8; see also Barnes, Special Opemtwns and the LAW. supm note 9, at 55. 
"For civil affairs legal support requirements, see generally U.S.Anny Institute for Military Assistance, ST 41-1Ci-3, US.Anny Civil Affairs Legal Func­
tions (Jan. 1983) (the Institute for Military Assistance is now the U.S.Army John F. Kennedy Special Warfare Center k School, Fort Bragg, North 
Carolina). See also Barnes, OpemfionalLuw,Special Operations, and Resene Support, The Army Lawyer, Dec. 1984, at 6. 

8 OCTOBER 1888 THE ARMY LAWYER DA PAM 27-50-190 



i :  P 
1”
1 

i 

5 
c 

had their SJA perform the functions of the CMO, recogniz­
ing the similarity of the duties of the two staff fuxictions. 
Based on this experience, recommendations were made af­
ter the war to assign military government legal duties to the 
S A .  2’ 

Only recently has the military lawyer been recognized as 
an operational asset, and civil affairs legal support contrib­
uted to this recognition. During and after the 1983 Grenada 
intervention, military lawyers from Ft. Bragg, acting as 
both SJA and CA legal advisors, helped commanders com­
ply with applicable law and policy, legitimizing U.S. 
military operations and setting the stage for the new demo­
cratic government that followed. The contribution of 
military lawyers in the Grenada intervention was noted in 
an article that, in part, traced the role of the lawyer in civil 
affairs: 

A number of Law of War and Civil Affairs issues 
were considered by judge advocates on the ground in 
GrenadL Some of these were handled by 82nd Air­
borne Division and XVIII Airborne Corps lawyers; 
others were considered by an expressly deployed Judge 
Advocate international law expert and a civil affairs of­
ficer from the JFK Center for Special Warfare. 
Perhaps the most significant activities of these Judge 
Advocate advisors were making preliminary investiga­
tions of incidents and drafting legal documents for 
publication by both military and civilian authority. In 
this regard, it is noteworthy to recall that events in 
Grenada were subject to severe scrutiny and publicity 
by media personnel. The early and proper handling of 
sensitive legal issues and the ability of legal advisors to 
consider ramifications beyond the immediate combat 
action, therefore, were perhaps the most important 
contribution they made to the operation.26 

Military lawyers in ,Grenada were involved in everything 
from helping to prepare an initial status of forces agreement 

25Bo&, &a2 Services During War, 120 Mil. L: Rev. 19, 3- (1988). 
=Sd at 47. . 

”Id. at 43-52. 

to settling claims by Grenadians well after combat forces 
had left.27 Their wide-ranging responsibilitiesdemonstrated 

’ the capability of the military lawyer to serve in a CA role 
and also demonstrated the imIjdrtance of CA to mission 
success in a LIC environment. Military lawyers played a 
major role in legitimizing military operations in Grenada, 
and their contribution confirmed the importance of legal 
support in contemporary military operations. 

Conclusion 

Right-takes precedence over might in low intensity con­
flict, an environment in which military objectives are 
subordinate to political objectives. The ultimate objective in 
LIC is political control and the civilian support required for 
its legitimacy. Civil Affairs is responsible for civilian sup 
port in military operations and assists the commander in 
ensuring that military operations are in compliance with le­
gal and moral standards. 

The SJA and cbil-military officer, with the help-of civil 
affairs legal officers, share the requirement to advise com­
manders of their legal and moral responsibilities to local 
civilians, essential ingredients for legitimacy in LIC. Be­
cause of the overlapping responsibilities of the SJA and 
CMO,close coordination and the staf6ng of all legal issues 
through the SJA is required. 

Current mission requirementsjustify the creation of posi­
tions for civil affairs legal officers in the active component 
80 they might assist the CMO and STA in providing opera­
tional law support on matters relating to civilians. Because 
legal support is a maj& part of the civil affairs mission and 
the functions of the SJA and CMO are similar, civil affairs 
legal ofiicers should serve in both staff positions, providing 
a needed capability now absent in the active component. 

Editorial Note 
The following articles by Professor David Schlueter and ‘Captain Elizabeth Wallace address ihe cohmon situation in which a 

soldier is ordered to report to a law enforcement agency for investigatory purposes. The positions of the two authors are distinc­
tive; both are worthy of consideration. 

Professor Schlueter begins with the assumption that soldiers have an expectation in ‘yreedom of liberty” that may be abridged 
only iffourth amendment safeguards are satisfied He concludes that investigatory seizures arejustified only they are based on 
reasonable suspicion and are authorized by a neutral and detached magistrate. Commanders may qualify as neutml and de­
tached magistmtes if they remain “impartial” and base their authorization on a ”reasonable suspicion. ” Pmfessor,Schlueter 
contends that the NMCMR decision in Fagan is flawed because the commander authorized the fingerprinting of Fagan and 
approximately 100 other Marines without probable cause or reasonable stispicion. 

Captain Wallace presents three alternative arguments She begins her analysis by challenging the notion that soldiers have an 
expectation in ‘ffreedom of liberty” in a military context. Captain Wallace takes the position that soldiers have neither an objec­
tive nor a subjective expectation in ‘yreedom of liberty” when they are ordered to report somewhere, regardless of the purpose of 
the order. Accordingly, an order to report implicates no fourth amendment liberty interests. Captain Wallace’s second argument 
is that the detention of soldiersfor investigatory purposes based on reasonablesuspicion is permissible under the rationale articu­
lated in TLO v. New Jersey. In her third alternative argument, Captain Wallace asserts that the Fagan decision presents a 
fundamentally sound approach to the Dunaway dilemma She contends that commanders serve as a constitutionally adequate 
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buffer between soldiers and overzealous law enforcement agents. Implicit in her third alternative argument is the assumption 
that commanders will base their “investigatory detention” authorizations on “reasonable suspicion. ” 

The Cout? of Militaly Appeals has yet to clearly define the Dunaway rule in a military context. Both articles present potential
ches IO this d i f i u l t  issue. 

1 

Investigative Detentions -forPurposes of Fingerprinting 
Lieutenant Colonel David A. Schlueter f USAR) IC 


Criminal Law Division, The Judge Advocate General’s School 


.. 
: Introduction 

Following a series of barracks larcenies, Naval Investiga­
tive Service (NISI investigators received permission from a 

battalion commander to fingerprint 
,100servicememberswho had been present in the unit at the 
time Of the offenses’ Among those Ordered to report to the 
NIS officefor fingerprintingwas the accused, who was later 
linked to the crime through his fingerprints. Before the ac­
cused reported to the NIS office there was no probable 
cause or reasonable suspicion to believe that he was in my 
way involved in the crimes. were the fingerprints 
admissible? 

The court in United States Y. Fagan ’ held that they were. 
Relying on dicta in several Supreme Court decisions and 
the authority of a commander to act as a judicial officer, the 

held that the presence of the commander negated the 
probable cause or reasonable suspicion. 

t the difficult questions that face investi­
gators, lawyers, and judges, when the issue is raised as to 
what procedures are required in investigative detentions for 
the purpose of obtaining fingerprints. 

aside from Supreme dicta and 
era1 state court decisions, there is little guidance in the area. 
It is not yet clear whether the guidance that does exist is 

.even constitutional. This article addresses some of the ma­
jor issues that surround investigative detentions and offers 
some suggested approaches to the problem. 

Dunaway, Davis, and Dicta 

In the typical investigative detention scenario, an individ­
ual is taken to the police Station by law enforcement officers 

for the purpose of interrogation, fingerprinting, production 
of other body evidence, or participation in an eyewitness 
identification. The element in all of these activities 
is the fact that these sort of appearances raise fourth 
amendment seizure issues. Absent an individualssvoluntary 
appearance at the police station, the government must nor­
mally demonstrate that the police had probable cause to 
take the Suspect to their Offices. For in Dunaway 
Ne” the Supreme Court that removing a sus­
pect to the police station for purposes of custodial 
interrogation constitutes a seizure of the person that must 
be supported by probable cause. Although the military 
courts have recognized the applicability of Dunaway to mil­
itary interrogations, they have not always been consistent in 
application of the rule. 3 

There seems to be a perceptible trend toward permitting
investigative detentions for some purpose even when no 
probable cause is present. The trend is fueled in large part 
by dicta in Davis v. Mississippi4 and Hayes v. Florida. In 
Davis, the defendant was one of 24 black youths brought to 
a police station for fingerprinting in connection with a rape 
case. The Supreme Court held that the fingerprints so ob­
tained wee the result of an illegal detention. Whether these 
intrusions are labelled as arrests or investigative detentions, 
said the court, the fourth amendment meant to pre­
vent who,esale intrusions upon personal security of our 
citizenry. . . .’’6 In dicta, however, the Court indicated 
that because of the unique nature of fingerprinting, it was 
arguable that detentions for such purposes might comply 
with the fourth amendment even though there was no prob­
able cause in the traditional sense. ’ The Court noted that 
“fingerprinting is an inherently more reliable and effective 

‘The author is an Associate Dean and Professor of Law at St. Mary’s University, San Antonio, Texas. This article was adapted from remarks presented by 
the author at the 13th Annual Homer Ferguson Conference 

I \!24 M.J. 865 (N.M.C.M.R. 1987). 
2 442 US.200 (1979). + , 

‘See United States v. Schneider, 14 M.J. 189 (C.M.A. 1982) (Dunaway is applicable to the military although the court recognized ”obvious differences” 
between military and civilian practices; servicemember may legitimately be required to present information without probable cause in a variety of places. 
Court lists Factors to be considered in an ad hoc approach); United States v. Scott, 22 M.J. 297 (C.M.A. 1986). Cf United States v. Thomas, 21 M.J. 928 
(A.C.M.R. 1986) (Dunaway not applicable where servicemember merely reports, even if involuntarily, to a location specified by a superior’s order. The test is 
whether by means of force or show of authority, the person is subjected to significantly greater restraint upon their freedom of movement than other ser­
vicemembers); United States v. Price, 15 M.J. 628 (N.M.C.M.R. 1982) (Dunowy not applicable where accused was one of IO individuals ordered to report 
to NIS o6ce). 

I 
4394 U.S.C. 721 (1969). 

-


f@­

-

’470 US. 811 (1985). 
‘394 U.S. at 726-27. 

Id. at 127. 
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crime-solving tool than eyewitness identi 

sions and i s  not subject to such abuses as the improper line­

up and the 'third degree.' :' 


The Court reiterated its dicta in Davis in the 
Hayes v. Florida,q where the defendant had bee 
from his home to the police station for purposes of finger­
printing. The Court ruled that the involuntary removal of a 
person from his home to the police station for purposes of 
fingerprinting, without prior judicial approval, required 
probable cause. Io Citing the familiar "stop and frisk" cases, 
the Court observed that there is support in those cases for 
the proposition that the fourth amendment would permit 
police to temporarily detain a person for purposes of finger- I 

printing: (1) if there is reasonable suspicion that the person 
committed an offense; (2) if there is reasonable belief that 
fingerprinting the individual will establish or negate his 
connection with the crime; and (3) if the procedure is con­
ducted without delay. I I  The Court again noted that "the 
Fourth Amendment might rmit the judiciary to authorize 
the seizure of a person on ress than probable cause and his 
removal to the police station for the purpose of fingerprint­
ing."'* The Court, however, did not clarify what the level 
of justification should be, or what procedures would be con­
sidered sufficiently protective for station-house 
fingerprinting. 

Given the repeated dicta that some basis less than proba­
ble cause might support station-house fingerprinting, it is 
not surprising that some states have promulgated specific 
procedures for obtaining judicial authorization for Such in­
vestigative detentions. 

State Response to the bavis-Hayes Dicta 

In responding to the Davis-Hayes dicta, states have 
adopted a variety of procedures 'and standards. Colorado 
and Nebraska are illustrative. 

Colorado has adopted a co hensive state criminal 
procedural rule which provides >guidelinesfor obtaining 
"nontestimonial identification" such as fingerprints, hand­
writing, blood, urine, and hau samples. IJ The procedures 
are specifically not applicable to interrogation procedures. l4 

In summary, the Colorado procedures require a judicial or­
der supported by a written affidavitsetting out articulable, 
objective facts which provide probable cause to believe that 

Id. 
947a U.S. 811 (1985). 
"Id.  at 817-18. 
" I d .  at 816. 

"Id.  at 817. 

a crime has been Committed and reasonable grounds to be­
lieve that the suspect committed the offense. In addition, 
the judicial order, which is only valid for 10 days, must 
specify the conditions of the temporary detention and must 
e returned to the judge with the results of the identifica­
ion procedures. I 5  These procedures were held to be 

constitutional in People v. Madson. l6 in which the court 
specifically noted that they were instituted in response to 
the suggestive dicta in Davis. 

In contrast to the Colorado procedures,are the statutory 
procedures in Nebraska which require that there be a show­
ing of probable cause before a suspect may be taken to the 
police station for-fingerprinting.I s  In State v. Evans, l9 the 
Nebraska Supreme Court disagreed with those states that 
permitted detentions on less than probable cause. In its 
view, the relevant United States Supreme Court cases re­
quire probable cause to remove a person to the police 
station.20 ~ 

It is important to note that in each of these two cases, the 
investigation had focused on a particular individual. It 
would appear that the major disagreement was over the 
question of whether there should be B requisite showing of 
probable cause to believe that the particular suspect eom­
mitted the offense. It is also important to note that these 
cases and procedures predated the Supreme Court's dicta in 
Florida v. Hayes, which specifically restated the proposition 
in Davis that some justification less than probable cause 
might suffice. 

The Military Response: United States v. Fagan 
The Navy-Marine Corps Court of Military Review ad­

dressed the applicability of the Davis-Hayes dicta in United 
Slates v. Fagan-2 1  In that cue, NIS investigators had rea­
son to that the pewtrator Of a series Of barracks 
larcenies was one of approximately 100 servicemembers. 
They received the battalion commander's permission to fin­
gerprint the servicemembers at the NIS office22 and a staff 
officer was appointed to coordinate the process of taking 
them to, the office in groups of 15 to 20. 2J The accused 
complied with the procedures only after he was told that 
his paycheck would be withheld until he appeared.24 When 
the accused reported for fingerprinting, investigators noted 
that he had tried to scrape his fingertips but that some fea­
tures of his prints matched patterns in latent prints found at 

"Colo. R. Crirn. P. 41.1 (1973). The rule is  apparently modeled after Proposed Fed. R. Crirn. P. 41.1 (1971) reported at 53 F.R.D. 462 (1971J. 
''c~l~.R. Crirn. P. 4l.l(h)(2). 
'5Co10.R. Crim. P. 41.l(e), (0. 
16638 P.2d 18 (Colo. 1981) (en banc). 
"Id.  at 31. 
I" Neb. Rev. Slat. 48 29-3301, er. seq. 
19215 Neb. 433, 338 N.W.2d 788 (1983). 
'"215 Neb. at 438, 338 N.W.2d at 793. The court nonetheless found probable cause. ' 

2 1 2 4M.J.865 (N.M.C.M.R. 1985). 

22 Id, ai 866.

'.'Id. 

24 Id. 
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the ‘scene.‘Z5H e  was advised of his rights and interrogated. 
Later in the same day, his hands were photographed and 
his fingerprints were taken. 26 

3ecause the first set of fingerprints was unreadable, NIS 
agents approached the accused several months later at the 
installation hospital. 27 When he refused their request to 
supply additional fingerprints, a Hospitalman First Class 
ordered him to comply. When the accused Tefused that or­
der, he was told by the NIS agents that they would 
eventually obtain his prints even if it meant arresting him. 
Rather than risk the embarrassment of being apprehended, 
he went to the NIS ofices several days later and was finger­
printed ,without incident. His prints matched those taken 
from the crime scene. 

In concluding that the fingerprintswere admissible as the 
fruits of two separate and reasonable seizures of the ac­
cused, the court noted that the initial seizure of the accused 
occurred when he was ordered by his battalion commander 
<toproceed to the NIS office. 29 The court concluded that al­
though that seizure was not supported by probable cause or 
reasonable suspicion that the accused was involved in the 
crimes, it was nonetheless reasonable considering the bal­
ance of the government’s interest and the minimum 
intrusiveness of the fingerprinting procedures.lo The court 

.drew heavily upon the Davis-Hayes dicta in concluding that 
the commander in this case was acting in his magisterial ca­
pacity when he ordered the mass fingerprinting. The court 
stated: 

Although the commander in his quasi-judicial capacity 
did not issue a warrant for the production of finger­

‘’print exemplars, as envisioned in Hayes and Davis, we
’ conclude that within the military context, his presence 

safeguarded the appellant from oppressive governmen­
tal action and his order thereby qualifies as the 
functional equivalent of the “circumscribed proce­

’ dure” prescribed in Hayes and Davis which warrant 
the seizure of persons for fingerprinting on less than 
probable cause. As there is no civilian counterpart for 

‘ the military commander, our interpretation of the 
Fourth Amendment recognizes that it must be con­
strued ‘withthe “context of military society.” As such, 

we believe the presence of the commander initially ne­
gated the requirement for probable cause or reasonable 
suspicion, where the appellant was treated properly at 
NIS and without fear or stigma. . . .3 1  

As for the second fingerprinting session, the court relied on 
additional dicta in Hayes, which suggested that brief field 
detentions could be used for fingerprinting if based upon 
reasonable suspicion. Here, said the court, the NIS agents 
had more than a reasonable suspicion that the accused was 
linked with the crime when they approached him at the 
hospital. Because reasonable force could have been used to 
take his fingerprints, the court considered it proper to 
“threaten” him with forcible loss of his freedom if he did 
not cooperate and permit his prints to be taken. 33 

A Response to Fagan:Measuring the “Circumscribed 
Procedures” 

While analyzing investigative detention cases grounded 
on the Davis-Hayes dicta, it is important to remember that 
the Supreme Court apparently envisions a narrow and 
stingy exception to the warrant and probable cause require­
ments. I t  is also important to distinguish between 
investigative detentions which take place in the “field” and 
those which involve transporting the suspect to the offices 
of law enforcemefit personnel. With regard to “field” finger­
printing, the Court in Hayes envisioned a narrowly defined 
three-pronged requirement which includes: a reasonable 
suspicion that the suspect committed a crime; a reasonable 
basis for believing that the fingerprinting will establish or 
negate guilt; and a fingerprinting procedure that is “carried 
out with dispatch.” l4 F. 

With regard to police station detentions for purposes of 
fingerprinting, the Co ‘in Davis recognized that deten­
tions for fingerprints might “. . . under narrowly defined 
circumstances, be found to comply with the Fourth Amend­
ment even though there i s  no probable cause in the 
traditional sense.”35In Hayes, the Court stated that “under 
circumscribed procedures, the fourth amendment might per­
mit the judiciary to authorize the seizure of a person on less 
than probable cause and his removal to the police station 

25 Id. Trial testimony from a forensic pathologist indicated that the scrapes were not accidental and had apparently been made a short time before they were 
photographed by the NIS agents. 24 M.J. at 871. 

261d.at 869. 

27 It is not clear from the court’s opinion whether the accused was at the hospital due to an illness or whether he was otherwise assigned to the hospital 
pursuant to his duties. 

2*24 M.J. at 870. 

291d.at 866-67. The court concluded that the accused’s freedom of movement was restrained against his will “solely for the purpose of law enforcement.” 
Id .  ~ 

”24 M.J. at 667. 
3 ’  Id. at 868-69 (citations omitted). 
”470 US. at 816. 

3b 24 M.J. at 671. It does not seem likely that this is the sort of conclusion that the Supreme Court had in mind in the Hoyes dicta. Although the police may 
surely use reasonable force to effect an otherwise lawful seizure and investigation, i t  seems to stretch that case to the point where law enforcement officers 
may compel the suspect to appear at their office if he does not cooperate in the absence of probable cause. Here, the simple answer seems to be that when the 
NlS agents approached the suspect a t  the hospital they had probable cause to believe that he had committed the crime and therefore they could have 
brought him to their office without regard to whether they first asked his superior to order him to undergo additional fingerprinting. ­
-”470 U.S. at 817. Although the three-pronged requirement seems specific enough, as Justice Marshall pointed out in his dissent in Huyes. there will certain­
ly  be problems of application. For example, he noted that such field detentions would apparently be undertaken in public view-which would be a “singular 
intrusion” that could not be justified as necessary for the officer’s safety. He also noted the difficulty of deciding how long to hold the suspect. Id.  at 819. 
j5394 U.S.at 727. 
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for the purpose of fingerprinting.”’* Although the Court 
did not suggest what “circumscribed procedures” would 
pass constitutional muster, it seems clear that the Court en­
visioned “judicial” authorization and supervision when the 
basis for seizure was premised on something 1r“ ablecause. 

Given the Court’s narrow language, both for field and of­
fice detentions, the result in Fagan seems strained. The 
Court of Military Review stretched the Davis-Hayes dicta 
with regard to the basis for ordering a servicemember to re­
port t o  investigative offices for the purposes of 
fingerprinting, and exaggerated the magisterial role of the 
commander in ordering such intrusions. 

With regard to the permissible basis for fingerprintingde­
tentions, the Supreme Court’s dicta does not in any way 
suggest that, for purposes of fingerprinting, not even rea­
sonable suspicion is required. Instead, as noted supra, the 
Court in Hayes v. FZorida specifically envisioned that the 
police must have reasonable suspicion that the suspect com­
mitted a crime before taking fingerprints in the field.37It 
would be anomalous to require reasonable suspicion to sup­
port a “stop and frisk” detention for fingerprinting and yet 
conclude that neither probable cause nor reasonable suspi­
cion would be necessary to support the removal of a suspect 
to the police station. 

With regard to who may authorize office detentions for 
purposes of fingerprinting, the Supreme Court’s dicta leaves 
no doubt that the Court would expect that the process 
would be approved and supervised by the judiciary. The 
question for military courts then is  whether the commander 
might properly fill that role. It seems clear that for pur-

P poses of authorizing seizures for purposes of fingerprinting, 
a commander may act in a quasi-judicial capacity. It seems 
less certain that when the compander does so, such ap­
proval negates the requirement of probable cause or 
reasonable suspicion. Indeed, the military law on this issue 
is well-settled and neither the dicta in Hayes and Davis nor 
military necessity calls for a new rule.j9 It also seems less 

’6470 U.S.at 817. In Davis the Court stated: 

certain that the commander’s approval negates the require­
ment to follow circumscribed procedures for ensuring that 
the suspect’s rights are not unduly abrogated. 

Although in Fagan the NIS obtained permission from the 
battalion commander to  fingerprint the 100 ser­
vicemembers, it is not clear from the Court’s opinion what, 
if any, articulable facts they presented to the commander. 
Nor is it clear to what extent the liaison officer appointed 
by the commander supervised the praeeduresa What is 
clear, as the court recognized, is that there was neither 
probable cause nor reasonable suspicion supporting the 
commander’s order that the accused report to the NIS of­
fice for fingerprinting.41  

Looking for Help in the Rules of Evidence 

The Military Rules of Evidence provide no specific guid­
ance on investigative detentions, either in the field or at the 
police station, for purposes of fingerprinting. Rule 314(f) 4* 

addresses searches incident to lawful stops but sets out no 
guidelines as to whether the “stop” may include other iden­
tification procedures such as fingerprinting. 

Rule 312 governs body views and intrusions and might 
provide the basis of fingerprinting. For example, Rule 
312(b) addresses “visual examination” of the body but 
hinges such examinations on other authorized intrusions 
such as a valid inspection,43a search incident to apprehen­
sion, 44 an emergency search, 45 or a probable cause 
search.46 It would require a strained reading of Rule 312, 
however, to permit investigators to take an individual to 
their office for the specific purpose of fingerprinting, with­
out some independent predicate. 

Rule 3I6(f) may provide a vehicle for judicial adoption of 
the “circumscribed procedures” envisioned in the Davis-
Hayes dicta for fingerprinting in either the field or at the 
police station. That rule provides: 

Other seizures. A seizure of a type not otherwise in­
cluded in this rule may be made when permissible 

We have no occasion in this case, however, to determine whether the requirements of the Fourth Amendment could be met by narrowly circumscribed 
procedures for obtaining, during the course of a criminal investigation, the fingerprints of individuals for whom there is no probable cause to arrest. 394 
U.S. at 728 (emphasis added). 

’7470U.S.at 817. 

“See Schlueter, Military Criminal Justice: Practice and Procedure, $ S-Z(A) at IS2 (2d ed. 1987);Cooke, United States v. Ezell: Is the Commander a Magis­
trate? Maybe, The A m y  Lawyer, Aug. 1979, at 9. 

39Cfi Mil. R. Evid. 313(b). The commander can obviously make some fourth amendment-type intrusions for certain noninvestigative reasons without trig­
gering the requirements of probable cause or reasonable suspicion. Although it is  conceivable that an en masse fingerprinting procedure might be justified on 
grounds of security, fitness, or good order and discipline, if that procedure was conducted for purposes of obtaining evidence. it could not be treated as a Ivalid inspection under Rule 313. 

1
40The court indicated that the NIS agents would call the liaison officer and ask that he provide them with “15 or 20 members of the battalion at a given i 
time and a given place” for fingerprinting. The liaison offcer apparently maintained the master list of who had been fingerprinted. 24 M.J. at 866. 1 

41 24 M.J. at 868. The court noted, however, that the NIS agents had reasonable grounds to believe that one of the approximately I00 Marines had commit­
ted the offense and that the fingerprinting process would identify the perpetrator. Id. 
42Manual for Couns-Martial. United States, 1984, Military Rule of Evidence 314 {hereinafter Mil. R.Evid.]. Rule 314 governs searches not requiring prob­
able cause; Rule 314(f) is a codification of Terry v. Ohio, 392 U.S. 1 (1968). In 1984,Rule 314(f)(3) was added to incorporate the “automobile frisk” 
recognized in Michigan v. Long, 463 U.S.1032 (1983). See generally, S. Saltzburg, L. Schinasi, and D. Schlueter. Military Rules of Evidence Manual at 
255-56 (2d ed. 1986).As noted supra the Supreme Court has stated in dicta that Terry stops might properly include fingerprinting. Nor is there any real 
help in RCM 302, which governs military apprehensions. The discussion to that rule merely notes the distinction between apprehensions and investigative 
detention. 
43 Mil. R. Evid. 313(b). 
ezMil. R. Evid. 314(g), 
45Mil. R. Evid. 314(i). 
46 Mil. R. Evid. 3 IS.  I 
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under the Constitution of the United States as applied 
to members of the Armed Forces. 
This rule, which pballels the catch-all provisidn in‘Mili­

tary Of Evidence 314(k) for nonprobable cause 
searches, permits leeway”in the application Of const’­
tutionally permissible seizures which .are not otherwise 
specifically mentioned in the Rules. 47 Seizures for the spe­
cific purpose Of fingerprinting Seem to be safe 
candidates for this catch-all provision. 

Assuming that there is room within the Rules of Evi­
dence for judicial adoption of some narrowly defined 
procedures, there is the question of actually settling upon 
these guidelines that may be readily and co~stitutiona~ly 
applied in a principled fashion. Given the absence of specif­
ic guidance in the Rules themselves, it would seem 

I 	preferable to consider amendments to either Rule 316, 314, 
or 312 that would clearly set out defined procedures tai­
bred to military practices. 4E 

Circumscribed Procedures: A Model 

Using the Davis-Hayes dicta, Proposed Federal Rule of 
, Criminal Procedure 41.1 (1971),49 and a variety of state 
procedures adopted in reliance on that dicta, 50 it should 
not be difficult to adopt some procedures, either judicially 
or through formal amendments to^ the Rules of Evidence, 
.for extending the “Terry stop” to fingerprintingat the scene 
of the stop (in Rule 314) and for removing an individual to 
the investigators’ officefor the specificpurpose ofobtaining
fingerprints (in Rule 316). In any event, several key topics 
must be considered. 

In addressing the issue of investigative detentions for the 
purposes of fingerprinting it is important to define what 
governmental action triggers the fourth amendment. It i s  

47 See S. Saltzburg, L. Schinasi, and D.  Schlueter, slpra note 
Rule, the “legislative” intent seems clear. 

well settled that :an individual normally has no reasonable 
expectation of privacy in his or her fingerprints. Thus, the 
process of actually taking fingerprints does not normally in­
voke the protections of the fourth amendment, 
suspect or accused is already subject to layful 
pursuant to an arrest or apprehension, the additional steps
of obtaining fingerprints or other identification evidence, 

.such as voice exemplars or ,,ther superficial body evi­
dence,53 are normally permitted without additional 
authorization or approvhl.54 

If the suspect or accused is not already within‘the lawful 
custody of the’@ice, it is necessary that “me authoriza­
tion or justification be articulated to support the “seizure” 

” 
Of the Person for the Purpose Of Obtaining

That justification may rest, as suggested in the Davis-Hayes 

dicta, on extending the “Terry stop” to include brief deten­

tions for or it may be justified by judicially 

supervised procedures that entail removing the individual 

to the police station. In sither instance, the individual has 

been “seized” and that necessarily invokes the protections 

of the fourth amendment.56 Of course, if the individual 

consents to the seizure, hmuch the same way an individual 

may consent to a search, then it should not be necessary to 

show the underlying basis or approval for the seizure. 57 


Power to Authorize Investigative Detentions 
. . 

For fingerprinting in the field, the Supreme Court’s dicta 
i n  kayes already sets our clear guidelines which’authorize 
those making otherwise lawful “Terry stops” to fingerprint 
those who have been detained.58 The same rule could be 
easily adapted to the military. 

For detentions involving removal of the suspect to the of- ? 

fices of law enforcement officers, the solution again seems 
easily applied. Although the Davis-Hayes dicta envisionsju­
dicial approval, for the military that would 

48 Id. at 85 (there should be a preference for the “legislative” process which lends to interservice uniformity). 
49Thetext of the proposed Rule, entitled Nontestimonial Identifications, is printed at 52 F.R.D.409 (1971). , 
’Osee. 9.g. Ariz. Rev. Stat. Ann. § 13-3905; Col. R. Crim. P. 41.1; Idaho Code 9 19625; and N.C. Gen. Stats. 0 15A-271, et seq. 
”See, e.g., Cupp v. Murphy, 412 U.S. 291 (1973); United States v. Dionisio, 410 U.S.I (1973); United States v. Hardison, 17 M.J. 701 (N.M.C.M.R.1983). 
52 In any procedure implicating “body” evidence, there is always the possibility that the procedures used “shocked the conscience” or were otherwise unrea­
sonable and thus infringed upon the suspect’s due process rights. Rochin v. California, 342 U.S.165 (1952). See also S. Saltzburg, L. Schinasi, and D. 
Schlueter, supra note 42 at 224. Because of the limited physical intrusion of fingerprinting, i t  should not be necessary to use medically trained personnel as i s  
required in more intrusive body inspections or intrusions. See. e&, Mil. R. Evid. 312(d), (e). 
’I United States v. Mara, 410 US.  19 (1973); United States v. Repp, 23 M.J.589 (A.F.C.M.R. 1986) (no reasonable expectation of privacy in arms); United 

‘ States v. Hardison, 17 M.J. 701 (N.M.C.M.R. 1983) (no expectation of privacy in appearance which would bar photographing suspect). See also In re Grand 
Jury Proceedings, 686 F.2d 135 (3d Cir. 1982) (grand jury request for hair sdmples did not amount to search or seizure). 
54 Direrent rules may apply for more intrusive procedures which are used to obtain body fluids or other evidence within the body. Mil. R. Evid. 312(d), (e). 
C$ Mil. R. Evid. 313(b) (inspection may include order to provide body fluids). 
55See,eg.. United States v. Hardison. I7 M.J: 701 (N.M.C.M.R.1983) (fingerprints taken of suspect already within lawful custody of NIS agents).’See also 

I . ,
United States v .  Sechrist, 640F.2d 8L (7th Cir. 1981); United States v. Sanders, 477 F.2d 1 I2 (5th Cir. 1973). 
56Altho~ghthe “basis” for such limited seizures may not require probable cause, the Dunaway-Schneider test for determining when a servicemember has 
been seized within the meaning of the fourth amendment should remain useful. There is a problem with application of,that principle to mass seizures, such 
as in Fagan where I00 individuals were ordered to report. Technically, all of them were targets pf the investigation although the record does not indicate 
whether any of them, besides the accused, protested. The better starting point is to conclude that all of them were seized within the meaning of the fourth 
amendment, as applied in the military context, and then determine whether a sufficient fourth amendment basis, also applied in the military context, sup­
ported these seizures. 

The Supreme Court has distinguished subpoenas and investigative detentions, see, e.g., United States v. Dionisio. 410 US. 1 (1973). in large part because 
of the lack of stigma in the former procedure and because they are within the control and supervision of the court. Investigative deten at the office of the ­
law enforcement agent should not fall within that category unless they have been judicially approved and supervised. 
J7See.e.&, Mil. R. Evid. 314(e). Indeed, it would seem appropriate to require investigators requesting authorization to first show that the individual has not 
consented, or is expected not to consent. 
2H470U.S. at 81617. 
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commanders who already are authorized to approve proba­
ble cause searches59 and to order inspections. 

Basis for Authorization 
For field detentions, the Supreme Court’s dicta in Davis 

and Hayes seems to articulate clearly what the Court envi­
sions as the minimal constitutional basis for taking 
fingerprints. As noted, supra, the investigators must be pre­
pared to show that they had a reasonable basis for believing 
that the fingerprinting procedures would either connect the 
suspect with the crime or clear him. 6 l  Thus, it would seem 
that the Court envisioned something beyond a routine and 
carte blanche authorization to fingerprint those stopped in 
the field. 

Perhaps the most critical issue in adopting rules and pro­
cedures for fingerprinting at the offices of the investigators 
is the question of whether probable cause must be shown, 
as is now required under Dunaway for custodial interroga­
tions, or whether to follow the Davis-Hayes dicta and adopt 
some lesser standard. If a lesser standard is appropriate, 
what should it be? Clearly, the safest and most protective 
constitutional route is to require probable cause for the un­
derlying seizure of the suspect or accused. But that may 
unduly bind investigators who have some articulable justifi­
cation amounting to less than probable cause which would 
reasonably expedite criminal investigation. 

Good arguments for adopting a standard less than proba­
ble cause are recognized and catalogued in the Davis and 
Hayes cases and need only be summarized here: the finger­
printing procedures are generally more reliable; they do not 
entail subjecting the suspect to the abuses such as the 
“third degree’’ or an improper line-up; they need not be 
conducted unexpectedly; and they are usually less intrusive 
than other police detentions and searches. These differ­
ences are not compelling enough, however, to justify 
seizures without any basis whatsoever. 

The better route is to adopt a reasonable suspicion stan­
dard. That would be consistent with the minimum for field 
detentions. At the same time, this standard recognizes that, 
although there are always the inherent embarrassments, 
dangers, and fears most often associated with police station 

”Mil. R. Evid. 31 5(d). 
wMil. R. Evid. 313(b). 

470 U S .  817. 
62 Davis v. Mississippi, 394 U.S. at 727 (1969). 

appearances, intervening judicial authorization can inter­
pose reasonable limits upon the detention in terms of its 
length and scope. 

There is a related problem of the scope of the suspicion. 
Must it focus on one individual or may it focus on a larger 
and more generalized population? In the state cases cited 
supra, investigators had focused on a particular suspect. In 
contrast, the NIS investigatorsin Fagan focused on 100 ser­
vicemembers-hardly individualized suspicion. Despite the 
court’s characterization to the contrary, that sort of mas­
sive fingerprinting appears to be a “dragnet.” Absent truly 
extraordinary reasons, it is probably safe to say that similar 
procedures would normally not be tolerated in the civilian 
community. 

There is some support in New Jersey v. TL0,64a school 
search case, for the proposition that in certain instances a 
generalized suspicion may suffice.6s In the context of the 
fingerprinting, those seekingjudicial approval for the finger­
printing should be prepared to show that there is reasonable 
suspicion to believe that an individual or identified group of 
individuals are implicated and that all other necessary and 
reasonable means of investigation have failed to identify.the 
perpetrator. The greater the number of possible suspects, 
the greater should be the burden of showing necessity for 
the procedures, and the exhaustion of other reliable police 
investigative techniques. The type and severity of the of­
fense should also be factored into the formula.66 
Investigative fingerprint detentions should never become 
routine to the extent that every time latent fingerprints are 
discovered at the scene of a crime that any and all individu­
als in any way remotely linked with the offense can be 
taken in �or fingerprinting. 

Although written affidavits are not required for 
cause searches,67good arguments can be made for requir­
ing law enforcement officers to place their justifications for 
fingerprinting requests in writing, especially if the proposed 
procedures involve mass detentions. Similarly it would 
seem preferable to require the individual requesting the fin­
gerprinting detention to be placed under oath. Unlike 
probable cause searches which may involve an element of 
urgency for prompt approval and execution, fingerprinting 

63CJIn re Fingerprinting of M.B., 125 N.J.Super. 115, 309 A.2d 3 (1973) (22 students fingerprinted pursuant to court order when school ring was found 
near homicide victim and victim’s car contained fingerprints other than victim’s; order included protective provision for destruction of prints at conclusion of 
investigation). The tolerance level no doubt rises with the severity of the crime. Whether several barracks larcenies involving stereo equipment justifies finger­
printing 100 servicemembers is open to debate. Assuming that such offenses, in the context of the time and place, are clearly and objectively viewed as 
serious offenses, someone other than the police should make that determination. See Dunaway v. New York, 442 U.S. 200,213 (1979) (danger in permitting 
police to strike the balance between social and individual interests). 
b4469 U.S. 343 (1985). 
”Id. at 342, n.8. The Court stated in part: 

We do not decide whether individualized suspicion is an essential element of the reasonableness standard we adopt for searches by school authorities. In 
other contexts, however, we have held that although *‘some quantum of individualized suspicion is  usually a prerequisite to a constitutional search or , 
seizure . . . the Fourth Amendment imposes no irreducible requirement of such suspicion . . . Exceptions to the requirement of individualized suspi­
cion are generally appropriate only where the privacy interests implicated by a search are minimal and where “other safeguards” are available IO 
“assure that the individual’s reasonable expectation of privacy is not ‘subject to the discretion of the official in the field.’ ” (Citations omitted.) 

MSee United States v. Jenning, 468 F.2d 1 I I (9th Cir. 1972) (court declined to apply &vis dictum when suspect was detained in order to match his prints 
with those found on marijuana wrappers). See also Ariz. Rev. Stat. Ann. 4 13-3905 (police must show “reasonable belief‘ that felony has been committed). 
”Mil. R. Evid. 31 5(f), Drafters’ Analysis. 
“United Stares v. Stuckey, 10 M.J. 347 (C.M.A. 1981). 
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generally does not and it would not seem unreasonable to 
impose these dditional safeguards. 

Scope of Authorization 
: The “judicial” authorization to conduct a police station 
investigative detention should specify the exact scope and 
PuTse‘of the detention.69 For the authorization 
could s h e  that only finge@rints be taken and that no 
interrogation is authorized Unless there is a showing Of 

probable cause. If investigatorsdesire to gather additional 
identificationevidence such as voice prints or hair samples, 
the authorization sliould cover those points. If the investi­

‘gators desire to obtain body evidence such as blood, urine, 
or saliva samples, they should be otherwise prepared to 
comply with Military Rule of Evidence 312. Finally, con­
sidering the possibility of police overreaching, and .for 

matic’kasons associated with proof at trial, it would 
~eferableto reduce the authorization to writing. 

’ Execution 

Like the provisions for executing search authorizations, ’I1 

any authorization to fingerprint individuals or to obtain 
other body evidence should include a provision for notify­
ing the individual of the Purpose Of the detention.’’ As has 
been adopted in at least one state, the execution of the au­
thorization may be limited to a particular time, such as 
‘regular duty hours, and may be effectivefor a definite peri­
od of time.” The purpose of all of this is to reflect and 

/ . I 

69See. e.g. Proposed Fed. R. Crim. P. 41.1; Colo. R. Cnm. P. 41.1. 

maintain those unique features of fingerprinting which dis­
tinguish that procedure from interrogation and line-up 
procedures. 74 

Exigencies 
F 

Finally, provision should be made the fact that in 
limited situations, exigent circumstances might pre­

vent obtaining prior authorization, Nonetheless, just as 
exigent circumstances will normally not warrant abrogation
of the rquirement for probable cause, 75 exigencies should 
not abrogate the requirement for reasonable suspicion. Be-
Cause fingerprints are not evanescent, 76 there should be 
very few cases where investigators cannot obtain prior and 
careful review of their request to take the fingerprints.77 

Conclusion 
The Fagan case is an unmistakable indication th 

exists in both the Military Rules of Evidence and military 
case law. Given the unique issues raised by that case and 
the problems it demonstrates, some careful consideration 
should be given to developing clear,and definite principles 
which can be readily applied by a worldwide legal system.
The most logical choice is a series of amendments to the 
~~l~ of Evidence that would address not only fingerprint­
ing, but related evidence-gathering techniques which in 
themselves generally will not require a further invasion of 
privacy but which, at the outset, require seizure of the indi­
vidual. Such changes would help ensure that the 
administration of criminal justice in the military is not hap­
hazard or unprincipled. 

’‘ f “
’OFor example, in Fagon the NIS investigators, according to the court, had probable cause when they examined the suspect’sfingertips and determined that 
he had attempt& to remove his prints. 24 M.J.at 869-70. 
“Mil. R. Evid. 315(h). 
‘*Mil. R. Evid. 315(h)(l). 
‘3See, e.g,, cdo.  R. Crim. P. 41.l(f) (lodays); Proposed Fed. R.Crim. P. 41.1 (judicial order returnable within 45 days). 
’I4Dayis i.Mississippi, 394 US.at 727. 
75See Mil. R. Evid.’315(g) (the exigent circumstances only relieve the requirement of the search warrant or authorization). 

‘?Davis v. Mississippi, 394 US.at 727 (there is no danger of destruction of fingerprints). 
77 Despite the Court’s assurance in &vis supru note 76, that fingerprints cannot be destroyed, the Fagan case demonstrates that suspects might attempt to 
remove their fingerprints and thus frustrate prompt identification. 

~~ 

Dunaway v. New Yorkr Is There a Military Application? 
Captain Elizabeth W. Wallace, 

Contract Appeals Division. USALSA 

Introduction 
In the late 1970’s9 the Supreme in two 

that the illegal seizure of an individual based on less than ­
probable cause could result in suppression of evidence ob­
tained as a qesult of the seizure. The nature of traditional 
investigative techniques employed by military law enforce­
ment agencies significantly elevates the importance of these 

decisions. The purpose of this article is to analyze the Su­
preme Court and military cases that have addressed this 
issue and to propose a rationale by which a military Court 
might fairly reconcile these caSeS with accepted military in­
vestigatory practices. 

In the first case, Brown v. Illinois, I ’ police officers“arrest­
]ed” the accused without a warrant. Following a lengthy ­

*This article was originally submitted in partial fulfillment of the requirements of the 36th Judge Advocate Officer Graduate Course.
’ 422 US. 590 (1975). 
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period in custody, the accused made admissions implicating 
himself in a murder. The Supreme Court ruled that there 
was no probable cause.to arrest Brown. Without a warrant 
based upon probable cause, Brown’s seizure was considered 
unreasonable under the fourth amendment and his state­
ments were ruled inadmissible unless the government could 
show sufficient attenuation from the unlawful arrest.z The 
Court specifically held that Miranda warnings alone were 
insufficient to attenuate the taint of the unlawful seizure. 

The second case, Dunaway v. New York,4 involved an­
other warrantless seizure of an ‘individualwithout probable 
cause. Once in custody, the accused made several damaging 
admissions and drew some sketches implicating himself in 
an attempted robbery of a pizza parlor in which the propri­
etor was killed. The Supreme CouG found Dunaway was 
seized within the meaning of the fourth amendment when 
he was taken involuntarily to the police station. The Court 
suppressed the accused’s admissions and sketches, ruling 
them to be the fruits of a seizure made without probable 
cause. The Court said that the “accumulated wisdom of 
precedent and experience as to the minimum justification 
necessary to make the kind of intrusion involved in an ar­
rest ‘reasonable’ under the Fourth Amendment”6 was the 
“probable cause” standard. Absent probable cause, only the 
briefest detention to “stop and frisk”7 an individual is 
authorized. The Court in Dunaway emphasized that any 
further detention or search must be based upon consent or 
probable cause. 

The Court found these two cases analogous in that the 
seizures in both instances were unsupported by probable 
cause. The mere fact that Brown was “formally” arrested 

p 	was not considered dispositive. lo The essence of each case 
was the unreasonable seizure of the accused within the 
meaning of the fourth amendment, that is, a seizure with­
out probable cause. 

The police officers in both cases properly administered 
Miranda IZwarnings to the detainee. The Court held that 
properly administered Miranda warnings were not always a 

’See Wong Sun v. United States, 371 US.471 (1963). 
Miranda v. Arizona, 384 U.S.436 (1966).
‘442 U.S. 200 (1979).
’Id. at 207. The dissenters (BurgerIRehnquist) believed the facts showed the accused voluntarily accompanied the police. 422 U.S. at 225. 

Sufficient safeguard of individual constitutional rights. The 
government must show the statements meet the fifth 
amendment standards of voluntariness and that the causal 
connection between the statements and the illegal seizure is 
sufficiently broken to purge the taint of the‘illegalseizure of 
the person. l 3  Thus, the Court imposed an exclusionary 
sanction founded on the fourth amendment to suppress 
statements, which are typically subject to analysis under 
fifth amendment considerations. 

The Court’s use of the term “custodial interrogatiqn” l4 

to describe Dunaway’s detention may add to’theconfusion 
as to whether the standard should be based on fourth 
amendment or fifth amendment principles. Regardless of 
terminology, the Dunaway ruling is that any restriction on 
liberty in excess of that authorized by Terry15 requires 
probable cause or consent. l6 Any statements obtained 8s a 
result of an unlawful detention are subject to suppression 
under the fourth amendment. The Dunawuy Court specifi­
cally rejected the government’s argument that a seizure for 
station-house interrogation did not require the same level of 
suspicion, namely probable cause, that is needed for an 
arrest. l7  

In subsequent cases, the Supreme Court has attempted to 
offer ‘additional insights into the meaning of a “seizure” 
within the context of the fourth amendment. I 6  This has not 
proven to be a8 easy task. l9 In United States v. Menden­
hall, 2o the Supreme Court stated that persohs are ’%eized“ 
when, by means of physical force or show of authority, 
their freedom of movement is restrained. 21 The Court said 
that “a person has been ‘seized’ within the meaning of the 
fourth amendment only if, in view of all the circumstances 
surrounding the incident, a reasonable person would have 
believed that he was not free to leave.” 22 

Dunaway in the Military Context 

The Dunaway decision involved the warrantless seizure 
and transportation of a civilian to a police station for inter­
rogation, necessarily interrupting the accused in whatever 

Id. at 208. 
7Terry v. Ohio, 392 US. I (1968). 
‘United States b. Brignoni-Pdnce, 422 d .S .  873 (1975). , 
9442 U.S. at 215. 
loId. 
‘‘Id. at 216. 
”Miranda v. Arizona, 384 US.436 (1966). 
”442 u.S. at 204. 
I4Id. at 216. 
15Terry v. Ohio, 392 U.S. I (1968). 
16422 U.S. at 212. 
17442 U.S.at 213. AS the Duncrwuy Court stated: “For all but those narrowly defined intrusions [Le., Terr~],the requisite ‘balancing’. . . is embodied in the 
principle that seizures are ’reasonable’ only if supported by probable cause.”442 U.S.at 214. 
”See Florida v. Royer. 460 US.491 (1983), United States v. Mendenhall, 446 U.S.544 (1980). 
19Mendcnholl and Royer are difficult to distinguish. 
’“446 US.544 (1980). I 
I’Id. at 553. 
*‘Id. at 544. Although only Justice Rehnquist joined in this definition of “seizure” in Mendenhull. the majority of the Court adopted this definition as the 
standard in Florida v. Royer, 460 U.S. 491 (1983). 
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he was doing at the time. 23 When .placed in the military cause” prior to interfering with a soldier’s freedom of 
tontext, this question of “seizure” of a person can plague movement. Accepted procedures require soldiers to report, 
the pradtitioner. The terms “apprehension” and “arrest” and usually the requirement is relayed to the soldier as an 
.themselves have different meanings than in civilian practice. order which the soldier must obey. 3o 

“Apprehension” in the military can be effected by a com­
mander as well as law enforcement personnel,24 and is The Court of Military Appeals has failed to address the 
distinguishable from a detention for investigative pur- issue in this context. Although United Stares v. 
poses. 25 Similar to civilian practice, however, a faulty Schneider 32 and United States v. Scott 33 have been referred 
apprehension is not a defense to the crime. 26 An apprehen- to as authority on the issue,34 in both cases the Court af 
sion is not required to perfect the.jurisdiction of a court- Military Appeals resolved the case by finding probable 
martial.’27 An apprehension is simply defined as “the taking cause to apprehend the accused prior to the time the ac­
ofa person into custody.” cused made incriminating statements. l5 When probable 

I t  is a well accepted military view that all ser- cause exists to apprehend, an “unreasonable” seizure within 
vicemembers may be ordered anywhere at any time. It the meaning of the fourth amendment does not occur, and 
defies logic to say that a military order to report could be the Dunaway analysis does not apply. j6 Thus, the discus­
viewed by a court as a “seizure” requiring probable cause. sions of Dunaway in these opinions are dicta. 37 

There is no “probable cause” requirement to be ordered to In United States v. Sanford, 38 the accused‘s commander
Korea, Vietnam, or into combat. Disciplinary considera- sent a noncommissjoned officer, Sergeant First Class
tions require obedience to any lawful order to “report” to 
any place. 2q Additionally, investigative techniques encoun- Lander, to bring the accused to him for questioning. On the 
tered in the field usually involve coordination with .the way into the commander’s office, Sanford passed a brown 
commander and subsequent transport of one or many ‘SWit, pouch to another soldier, saying “Hold this for me.” Ser­
neses” to the Criminal Investigation Division (CID) office geant First Class Lander seized the pouch from the other 
for ‘*questioning.”These “witnesses” are often related only soldier. The commander opened the pouch in his office and 
tangentially to the offense under investigation. They may discovered marijuana. 39 The Court of Military Appeals, us­
have been on duty at or near the time of the offense,or may ing the Mendenhall analysis, determined that Sanford had 
have been acquainted with a victim or a suspect. Normal not been seized, as the accused could not reasonably con­

contemplate the existence of “probable clude that the NCO’s action constituted a seizure for “law 
h 

*!Dunaway, in fact, was taken from a private dwelling. 
24 Manual for Courts-Martial. United States, 1984, Rule for Courts-Martial 302@) [hereinafter R.C.M.]. 
P Manual for Courts-Martial, Uyited States, 1984, Rule for Courts-Martial 302(a)(l) discussion [hereinafter R.C.M. 302(a)(l) discussion]. 
26 1 W. LaFave, Search and Seizure, A Treatise on the Fourth Amendment, section 1.9(b). “The state and federal courts, with virtual unanimity . . I have 
held that the unlawfulness of an arrest does not affect . . . the power of the trial court to proceed in a criminal case.” Id .

*’R.C.M. 302(a)(l) discussion. 
4R.C.M. 302(a)(I). 
29 Uniform Code of Milit Justice art. 86, JO U.S.C. 5 886 (1982) [hereinafter UCMJ]; UCMJ art. 92. 

JOUCMJ art. 92. ’ 
The Court of Military Appeals had an excellent opportunity to address this issue in United States v. Smrek, CMR 447046, pet. denied 22 M.J.178 (27 

January 1986). In November 1984, a registered mail bag turned up missing from the 19th Adjutant General Detachment (Postal) located in Yongsan, Korea. 
The bag contained several extremely sensitive items, including five classified documents and 245 ration control plates. One of the classified documents was a 
change to Op 58, the major plan for the defense of the Republic of Korea in the event of an attack by the North Koreans. Specialist Four Smrek had been 
seen in the area of the bag the evening before and was interviewed as a witness. He agreed to take a polygraph exam and accompanied Criminal Investigation 
Division (CID) agents to the polygraph ,officeat 1415 hours on 9 November. There pas  no probable cause to apprehend Smrek. Smrek indicated deception 
on the polygraph and remained at Criminal Investigation Division in post-exam interrogation until 2205 hours that evening, when the polygraph examiners 
released him to his unit commander. Smrek had not made any admissions at this time and no probable cause existed to apprehend him. Smrek’s company 
commander, under orders from the brigade commander, Colonel Wheeler, took Srnrek directly to Colonel Wheeler’s office, Colonel Wheeler warned Smrek 
of his UCMJ article 31 rights four times during their conversation, and delivered what could best be described as a “Christian burial speech,” telling Smrek 
that the lives of all the soldiers on the peninsula depended on him. Smrek waived his rights a final time and took Colonel Wheeler to the bag, which was 
buried in a secluded area nearby. At trial, evidence of Smrek’s actions was admitted over defense objection, and Srnrek was convicted of theft of the bag 
contrary to his pleas. With these facts, the Court of Military Appeals could have definitively ruled whether Smrek was seized within the meaning of 
Dunaway when he was transported to Colonel Wheeler’s office, or that Smrek’s statements were involuntary notwithstanding the rights advisement and 
waiver. 
32 14 M.J. 189 (C.M.A. 1982). 
33 22 M.J. 297 (C.M.A. 1486). 
34See,e.g.. Thwing & Washington, Piercing the “Twilight Zone” Between Detention und Apprehension, The Army Lawyer. Oct. 1986, at 43. 

14 M.J. at 194, 22 M.J. at 307. 
’6442 US. ai 208. The way court clearly stated that probable cause works to make an arrest “reasonable” under the fourth amendment. Id. 

““A judge’s power to bind is limited to the issue that is before him; he cannot transmute dictum into decision by waving a wand and uttering the word 
‘hold‘.“ United States V.  Rubin, 609 F.2d 51, 69 (2d Cir. 1979), u f d .  on cert. limited to unother issue. 449 U.S.424, 428 (1981). Dictum, in the traditional 
sense, is a statement broader than required. United States v. Pierre, 781 F.2d 329. 333 (2d Cir. 1986). As stated by Chief Justice Marshall, interpreting
Marbury v. Madison, 5 U.S. 137 (1803) (I Cranch), ‘* . . .general expressions, in every opinion, are to be taken in connection with the case in which those 
expressions are used. If they go beyond the case they may be respected, but ought not to control the judgement in a subsequent suit, when the very point is 
presented for decision.” Cohens v. Virginia, 19 U.S. 264, 399 (6 Wheat.). 

I2 M.J. 170 (C.M.A. 1981). 
”Id. at 172. 

-
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enforcement purposes.”” The court implied that a seizure 
does not take place unless the accused knows or should 
know he is being summoned for a law enforcement pur­
pose. I’  The Sanford court specifically found that Sanford

r“‘. 	 had no expectation of privacy in the pouch and upheld its 
admission into evidence.42 

The courts of military review have, on several &casions, 
addressed situations where a suspect was “seized” for inves­
tigatory purposes without probable cause. In United Stares 
v. Wynn,‘’ the trial judge ruled that an illegal apprehension 
of military personnel unsupported by probable cause does 
nat affect admissibility of evidence because a servicemember 
has no expectation of freedom of liberty with respect to the 
“seizure” of his or her person.44The Army Court of Mili­
tary Review emphatically disagreed with this position, 45 

stating that fourth amendment protections under Brown 
and Dunaway are as applicable to servicemembers as they 
are to the rest of the citizenry. Finding the apprehension to 
be without probable cause, and therefore unreasonable 
under Dunaway, the court nonetheless affirmed Wynn’s 
conviction. The Wynn court held the admission of the con­
tested evidence to be harmless error beyond a reasonable 
doubt. 46 

The Navy Court of Military Review addressed the issue 
in two cases, United Stares v. Price4’ and United States v. 
Hardison. In Rice, the Navy court examined the seizure 
of an accused along with ten other sailors for questioning in 
a murder investigation. The court reviewed Schneider and 
Dunaway and determined those holdings did not mandate a 
finding that the accused had been unlawfully seized .while 
his shipmates had not. As noted by the court, such a result p, would prohibit all investigatory interviews in the absence of 
probable cause. In Hardison, the Navy-Marine court again 
held that an order to report for questioning was not a “sei­
zure” within the meaning of the fourth amendment. The 
Hardison court ‘seemingly ignored the “law enforcement 
purpose” distinction outlined by the Court of Military Ap­
peals in Sanford, holding that “a servicemember is not free 

to disobey an order to report even if it is for law enforce­
ment purposes. The intrusiveness of the order does not 
increase because of its purpose.”49 In short, the Hurdison 
court held that an order to report, regardless of the reason, 
is not a seizure within the meaning of the fourth 
amendment. 

In United States v. Thomas, the Army Court of Mili: 
tary Review reached a result similar to that of the Navy-
Marine Court in Hardison. The Army court noted that 
while a “seizure” for investigatory purposes might be un­
lawful in the civilian world, military necessity required that 
constitutional rights must sometimes be applied differently 
to servicemembers. 

The court held that Dunaway was not applicable to a sit­
uation where a soldier is ordered to report to a specific 
location pursuant to a lawful order.52The court reasoned 
that under the MendenhaIZ test, merely being ordered to the 
CID office does not equate to a seizure under the fourth 
amendment.53 The Fourt then espoused the so called 
“MendenhalZ/Sanford” test: 

[A] person is seized only when, by means of physical 
force or a show of authority, as viewed in the context 
of the military and its daily operations, his freedom of 
movement is restrained significantly beyond that point 
where other service members’ freedom of movement 
can be circumscribed without constitutional infringe­
ment. It i s  only when this degree of restraint is 
imposed that there is any foundation whatsoever for 
invoking constitutional safeguards. 

It seems likely that the Thomas court would require that 
actual confinement, or restriction tantamount to confine­
ment, ’5 be based on probable cause. Absent restrictions 
“significantly beyond” those normally associated with the 
acumen of military regime, an accused would be “on duty,” 
and subject to no unreasonable restraint if merely seated at 
the CID officeas outlined above. Except for the unnecessa­
ry reliance on Sanford, 56 this appears to be the best 
reasoned analysis by a military appellate tribunal and is 

“Id., at 173. The court seemed to create a distinction between a commander summoning an accused for a military purpose as opposed to a law enforcement 
purpose. 
4’Sanford is an anomaly for this and several other reasons. Fiist, the court found Dunuway applicable to the accused being brought to the commander’s 
oflice for a law enforcement purpose, where Dunuway specifically related to a police station detention. The court also found that probable cause to apprehend 
was lacking on these facts. Considering the facts in both Schneider and Scolf. and the facts in this case, it seems the court could easily have found probable 
cause to apprehend based on Sergeant First Class Lander’s observation of a drug deal and the commander’s identification of the accused. Sanlord has not 
since been cited by the Court of Military Appeals. 
42 12 M.J. at 174-75. 
4J 1 1  M.J. 536 (A.C.M.R.‘1981). 
“Id. at 537. 
45TheArmy Court of Military Review termed the military judge’s ruling a “novel approach.” I 1  M.J. at 538. Interestingly, this court adopted virtually the 
same approach in United States v. Thomas, 21 M.J. 932 (A.C.M.R. 1975). 
.M 1 1  M.J. a t  539. 
47 15 M.J. 628 (N.M.C.M.R. 1982), perifion denied. 16 M.J. 156 (C.M.A. 1983). 

’ 
“17 M.J. 701 (N.M.C.M.R.1983). 

Id. 
M21 M.J. 928 (A.C.M.R.1986). 
”Id. at 932. The court cited Parker v. Levy, 417 U.S. 733 (1974) and Brown v. Glines, 444 U.S. 348, 354 (1980). Each of these cases allowed military 
intrusions on the servicemember’s first amendment rights. < 

r“ “21 M.J.at 933. The court cited United States v. Sanford, 12 M.J. 170 (C.M.A. 1981). 
5.‘21 M.J.ai 933. 
54 Id. at 932-33. 
”See. e.g.. R.C.M. 304, R.C.M. 305. 
56Seenote 41, supra. 
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consistent with the common experience of military life. As 
noted above, the Navy-Marine Court of Military Review 
reached a similar result in Hardison, 57 holding that in the 
mditary an order to report for any reason is not a seizure 
within the meaning of the fourth amendment. Although 
Hardison and Thomas were decided prior to the Court of 
Military peal^ decision in Scott, the Scott opinion did not 
cite or address either case. Again, the Dunaway analysis 
outlined in Scott is dicta. Although the rationale may be 
followed if sufliciently persuasive, it is not contrdlling. 58 

Approaches for the Military Practitioner 

, There are at least three different approaches to reconcile 
the h n a w a y  analysis in the militarqr setting. First, under a 
Mendenhall analysis, private citizens enjoy a much greater 
expectation Of privacy in their freedom Of movement than 
does the soldier. Applying the Mendenhull analysis, there is 
nosubjective or objective expectation in a freedom of liber­
ty that is offended by an order to report to commander or 
CID for a law enforcement purpose, thus probable 

is not rq’uired. Second, the fourth amendment pros­
cribes only “unreasonable” searches and seizures. 
“Probable cause” is only one way in which the government 
CiUl &OW that a Sehre  Or invasion Of privacy is ‘reasonable. 
Several cases have balanced the government interests 
against the intrusion on privacy and liberty interests and 
have determined that the intrusions were “reasonable” 
inder the circum s without probable cause.59 The 
military’s need to discipline can likewise be bal­
a n d  in a Duneway-type intrusion in favor of a finding that 
the seizure is reasonable under the circumstances. Finally, 
the Supreme Court has suggested that a Dunaway-type 
intrusion may permissible if judicially authorized.60 One 
approach is simply to prohibit military law enforcement 
personnel from pi iers for questioning absent 
cootdination with This process ap-
Ply at every stage, either investigatory or accusatory. 
Arguably, the commander’s authorization Serves a de 
factojudicial authorization for these seizures when they are 
viewed in the context of military operations. 

57 17 M.J. 701 (N.M.C.M.R. 1983). 

58Humphrey’sExecutor v. United States, 295 U.S. 602, 627-628 (1935). 


,ASoldier’s Lessened Expectation of Privacy 
Mendenhall defines a fourth amendment seizure as one in 

which, 11. . , in vie 1 of the circumtanm surround­
ing the incident, a e o n  would have believed p 

that he was not free to A person is seized only 
when, by means of physical force or show of authority,’his 
or her freedom Of movement iS restrained. 62 In Short, the 
fourth amenbent  protects a citizen’s “expectation Of 
vidual freedom.” As outlined by the Army court in 
Thomas, 63 simply do not enjoy the Same 
of liberty” as civilians.” In the military context, an order 
to report to CID offices is not Viewed as an interruption in 
the soldier’s life. A soldier is on duty 24 hours a day and is 
required to be available for duty. Even leave status i s  sub­
ject to disapproval and revocation. 65 Particularly in 
overseas assignments, must be to to 

~ , s gduty witsn an hour of Bn ~ ~ d ~ which can mu at any 
time. The soldier, seated at the law enforcement ofice, is re­
ceiving pay and rations and is, according to any order 
given, at their place of duty. Whether the soldiers are “free 
to leave” -can fairly be viewed only as to whether the 
soldiers are “free to leave’’ their Unit are&which freedom iS 
subject to revocation at almost any time. Under a pure 
Mendenhell analysis, then,reasonable soldiers only feel tru­
ly “free to leave” their unit or duty area when they obtain 
authorizationto do so. If the are located ‘atCID in 
a Dunaway situation, their freedom of movement has not 
th ly  been restrained within the meaning of Mendenhull. 

A Balancing Test to Determine “Reasonableness” 
The next avenue of analysis concerns the requirement 

that searches and seizures under the fourth amendment be 
reasonable. As noted in Dunaway. a seizure based on proba­
ble cause is reasonable. 6p Probable cause, however, is not 
the only method by which an intrusion may be considered 
reasonable. In United States V. Brignoni-Ponce, 67 the SU­
preme Court analyzed a border patrol 05cer’s authority to 
stop cars near the Mexican border to determine whether il­
legal aliens were present.68 The Court held the fourth 
amendment applied to all seizures of the person, no matter 
how brief69 yet noted that reasonableness depends on a balm 
ante between the public interests and the individual right to 
personal security, M citing Terry V. 0hio71 and Camara v. 
Municipal Court. l2 The Court found that the government 

”New Jersey v. T.L.O.,469 U.S.325 (1985); United States v. Brignoni-Ponce. 422 U.S. 873 (1975); and Terry v. Ohio, 391 U.S.1 (1968). 
6oDavis v. Mississippi, 394 U.S. 721,728 (1969), Hayes v. Florida, 470 US.  81 I ,  814 (1985). The cited language is dicta on this point; neither case involved 
a judicial authorization for seizure of the defendant. 
% 4 6  U.S.’at 556. 
sthi at 553. 
6321M.J. 928 (A.C.M.R. 1986). 
&.See, e.&, United States v Valenzuela, 24 M.J. 934 (A.C.M.R. 1987), holding that soldiers do not have a justifiable expectationof privacy from urine testing
performed to determine military readiness. 
6’See, e.&, Army Reg. 630-5, Leaves and Passes,Chapter 2 (1 July 1984). 
&442 US.at 208. F I 

b7 422 US.873 (1975). 
6s The court specifically refused to find these stops to be a “Functionalequivalent” of a border stop. Id. at 876. . f l  

69 Id. at 878. 
70 Id. 
“392 U.S. 1 (1968). 

387 U.S. 523 (1967). 
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made a “convincing demonstration” that the public interest results at courts-martial. 7g Reasonableness is the ultimate 

demands such measures to stem the tide of illegal aliens.73 standard, and in this area, it is the only approach which 

The Court also noted that, in appropriate circumstances, gives full recognition to competing public and private

the fourth amendment allows a ‘.‘seizure” interests. 

not support probable cause to arrest, so lo 

sion is balanced against the government interest, and the ‘yudicial Authorization” of the Intncsion By Use of 

stop and inquiry are reasonably related to the justification the Commander 

for the initial intrusionm7‘The Court, in New Jersey v. 

T.L0..7sadopted a balancing test to determine whether a The final approach analyzes cases allowing investigatory 

search of a student’s pocketbook was reasonable under the detentions when judicially authorized. In Davis v. Mississip­

fourth amendment, weighing the child’s privacy against the pi,  BI the Supreme Court suppressed fingerprints taken 

interests of teachers and administrators in maintaining dis- during a “dragnet” in which the police took the accused 

cipline. The Court in T.LO, concluded that this balancing and 24 other black youths to the police station for finger­

test does not require probable cause, rather, the legality of a printing and questioning in a rape investigation. 

search of a student depends on the reasonableness of the Although the police in that case acted without judicial au­

search considered under all the circumstances.76 The Su- thorization in detaining the individuals, Justice BrennanB3 

preme Court noted that the focus on “reasonableness” wrote that an authorization in conjunction with “narrowly 

would allow school officials to enforce discipline according circumscribed procedures” for obtaining fingerprints would 

to common sense and would also ensure that the children’s not violate the fourth amendment. 

privacy would not be unnecessarily invaded.’7 In Hayes v. Florida, 85 the Supreme Court reiterated this 


The military courts could similarly fashion a standard position on similar facts, noting that &vis had similarly in­

whereby the reasonableness of a seizure in the military set- volved a detention at police headquarters “without probable 

ting would be determined by balancing the limited privacy cause to arrest and without authorization by a judicial OB­

expectations of the servicemember against the needs of the cet .”86 Again, the Court stated in dicta, “We don’t 

command to preserve good order and discipline. A military abandon the suggestion that the fourth amendment might 

court could fhd it reasonable to detain and question a vic- allow the judiciary to seize on less than probable cause.”B7 

tim’s barracks mates in a larceny investigation when the In each case, the police made no attempt to comply with 

detention is balanced against the disciplinary problems en- warrant procedures under the fourth amendment before de­

countered by the command should barracks thefts go taining and fingerprinting the defendants.88 In Johnson v. 

unsolved and unpunished. United States. O9 the Supreme Court succinctly stated, 


“[wlhen the right to privacy must reasonably yield to the
The military courts have recognized that servicemembers right of search is, as a rule, to be decided by a judicial offi­

have a lesser expectation of privacy than civilians in many cer, not by a policeman or government enforcement

fourth amendment situations. The soldier’s expectation of agent.”9o

privacy does not extend to exemption from unit health and 

welfare inspections.78 The Court of Military Appeals has Other cases stand for the proposition that judicial au­

used this analysis to uphold the admissibility of urinalysis thorization may be used to detain an individual. In United 


73 422 US. at 878. 
141dat 881. 
75 469 US.325 (1985). 

76Zdat 341. The Court held that a twofold inquiry should be used to determine reasonableness: h s t ,  whether the action was justified at its inception; and 
second, whether the search as actually conducted “was reasonably related in scope to the circumstances which justified the interference,” citing Teny v. 
Ohio.
’’Id. at 343. 
’*United States v. Middleton, IO M.J. 123 (C.M.A. 1981). See also Mil. R. Evid. 313. 
79Murrayv. Haldeman. 16 M.J. 74 (C.M.A. 1983). See also United States v. Johnston, 24 M.J. 271 (C.M.A. 1987). 
mCamara v. Municipal Court, 387 U.S. 523, 539 (1967). 

I’394 U.S.721 (1969). 
”This case obviously reflects the Court’s disapproval of tactics employed by a deep south police depament  in the 1960’s “investigating” a rape of a white 
woman by a blsck perpetrator. Davis was lingerprinted not once, but twice, and subjected to interrogation on these occasions as well as several others. He 
was once driven by the police to a town 90 miles away and incarcerated overnight. 394 US. at 722-723. The dissent in the case, while likewise disagreeing 
with the tactics employed, noted the futility of suppressing fingerprint evidence when such evidence could w i l y  be reobtained by court order after the deci­
sion for use in a subsequent trial. 394 U.S. at 730. 
*3 Brennan was also the author of the Dunaway decision. 

394 US.at 728. 
85470U.S.811 (1985). 
861d. at 814 (emphasis added). 
871d.at 817. 
‘lSThedicta in Davis and Haps may seem to be incompatible with the court’s holding in Dunaway. For an analysis of the consistency of these opinions, see 3 
W. LaFave, Search and Seizure, A Treatise on the Fourth Amendment, section 9.6(b), pp. 562-65. 

89333 U.S.IO, 14 (1948). 
Id. 

OCTOBER 1908 THE ARMY LAWYER DA PAM 27-50-190 21 
I 



, 
Scares v. Dionisio, ‘1 the Supreme‘Court held that a subpoe­
na to appear before a grand jury is not a seizure under the 
fourth amendment,9* even where 20 individuals were sum­
moned to give voice exemplars. In Camara v. Municipal 
Court, q 3  the Supreme Court elaborated on the fourth 
amendment warrant requirements in the area of housing in­
spections. The Supreme Court noted that the fourth 
amendment did not prohibit these inspection? it only pro­
hibited such inspections made without a warrant. 94 As in 
New Jersey v. T.LO.,95 the Supreme Court emphasi 
controlling standard of “reasonableness” iq justifying an in­
trusion based on less than probable cause. 46 

In the military context, the Navy-Marine Court of Mili­
tary Review approved the fingerprinting of over 100 
Marines by the Naval Investigative Service (NIS)while in­
vestigating a series of larceniks.97That court held that the 
accused was “insulated” from unilateral police ,action by his 
commander, who authorized the‘fingerprinting and ordered 
the individuals to report to NIS.90 Davis; Hayes, T.L.O., 
and Camara all support this approach when one views the 
commander as acting BS a judicial officerin authorizing this 

of detention for a law enforcement purpose. 

the military setting, commanders a 
the role of a judicial officer in the fourth amendment sense, 
and are empowered to authorize searches and seizures of 
their soldiers and property so long as they I remain impar­
tiaLP9 It is logical that a commander should be able to 
authorize detentions of individuals on less than probable 
cause as-stated in dicta in D a v i s  and Hayes. In the course of 
a military investigation, law enforcement personnel rarely, 
if ever, detain an individual without coordination with the 
individual’s commander. Such a practice is rooted in the 
strict personnel accountability inherent to military life. It 
also providek procedures that insulate military members 
from unilateral police action, The commander’s review of 
the law enforcement request provides a reasonable frame­
work for police intrusion. loo 

Conclusion 
urts have not conclusively resolved the,is­

obtained from a servicemember who is detained for an in­
vestigatory purpose‘without probable cause. Three avenues 
of analysis all lead to the conclusion that the D U ~ Q W U Ydeci­
sion should not apply in the usual military situation. 
Servicemembers, who have a significantly reduced expecta­
tion of privacy in their freedom of movement, should not 
find it-‘funreasonable” within the meaning of the fourth 
amendment to be ordered to a law enforcement ofice for 
questioning. Under Mendenhall, a soldier who has been or­
dered to report to a military law enforcement agency, has 
not truly been “restrained” as might be the case in the civil­
ian sense, thus, suppression of any ‘statementsmade during 
a detention is not required under Dunaway. Second, the bal­
ancing tests outlined by the-Supreme Court in T.L.O. and 
Camara emphasize the importance of reasonableness. In 
the military context, the military’s need to maintain disci­
pline can be balanced against the intrusiveness of a 
custodial interrogation. An appropriate balance allows a 
finding that this type of seizure is reasonable under circum­
stances not amounting to probable cause. Finally, a military 
commander can fairly be characterized as a judicial officer 
under the fourth amendment. When acting in this capacity, 
the chain of command insulates the servicemember from 
unreasonable law enforcement operations. The order to re­
port to law enforcement officials serves as a de factojudicial 
authorization for the detention. This is in accord with the 
D a v i s  v. Mississippi dicta, the warrant requirements outlined 
in Camara, and the subpoena process approved in Dionisio. 

The literal application of Dunaway to the military is  con­
trary to the investigatory methods currently used by 
commanders and military law enforcement personnel.,The 
lack of a definitive ruling on this issue by the military ap­
pellate courts has exacerbated the’situation. Until the 
military courts clarify this issue, any or all of the three ave­
nues of approach outlined above may be used to.challenge 

1 >the strictI applicability of Dunaway to the military setting. 

“ 

-


F 

1 

nawuy v. Neb York applies to statements 

4 7 

9’410 U.S. I (1973). I $ I 

q21d. at 9. L . L 

‘3 387 U.S. 523 (1967). 

94 Id. at 533-34. 

q5422U.S. 873 (1975). ? 

’6387 US at 539. 
I 

”United States v. Fagan. 24 . 865 (N.M.C.M.R. 1 

9u 24 M.J. at 868. The accused was not only “ordered” to NIS,he was informed his paycheck would be withheld until he went. 24 M.J. at 866. This seems to 
fit squarely within the so-called Mendenhdl/Sun/ord test espoused by the Army court in Thomas. Le.. a restraint of movement “significantly beyond that 
point where other servicemembers’freedom of movement can be circumscribed without constitutional infringement.” 21 M.J. at 932-33. Clearly, the better 
method is to use appropriate UCMJ sanctions for a UCMJ art. 92 violation if a servicemember refuses to report as ordered. 
9q Mil. R. Evid. 3 I5(d). 
lmAn additional factor must be considered in this area. One of the most significant distinctions between Justice Brennan’s dicta in &vis: (suggestingjudi­

cia1 authorization) and his d i n g  in Dunaway (that all seizures must be supported by probable cause), is the nature of the evidence obtained. The evidence in 
Davis, Dionisio and Fugun was voice exemplars Qr fingerprints. These consistently enjoy a less prptected status under the fourth or fifth amendments than 
statements and confessions, which were the subject of the Dunaway suppression.Justice Brennan mentioned this difference. noting that in Davis “petitioner 
was not merely fingerprinted during the detention but also subjected fo interrogafion.” 422 U.S.at 215. Of course, military practice differs from that of the 
civilian world in that the servicemember enjoys additional protection against self-incrimination found in UCMJ art. 31, beyond the fifth amendment and 
Miranda. 
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Introduction 

Forensic evidence mixes two disciplines, science and law. 
Law, however, governs the use of any evidence, and defense 
advocates cannot allow the discipline of science to displace 
legal process. A courtroom is not a laboratory. A result val­
id for laboratory use can, in the courtroom, effectively 
deprive an accused of the presumption of innocence and in­
sulate evidence from the rigors of skeptical scrutiny. 

The purpose af this article is to remind judges and law­
yers that their focus should be on providing a fair trial for 
the accused, rather than on allowing admission of new and 
questionable scientific evidence. The liberal trend to admit 
broad categories of evidence has dangerously combined 
with our tendency to embrace technology and its comfort­
ing promise of certainty. This combination can result in 
conviction based upon evidence truly understood by no one 
other than the selfdescribed expert who offered it. This cre­
ates a fertile opportunity for quasi-scientific snake oil 
salesmen and outright charlatans. 

Perhaps the willingness of judges and lawyers to trust 
technology is, in part, driven by an unwillingness to admit 
we do not truly understand its substance. Reliance upon 
more liberal rules of evidence conveniently cloaks our scien­
tific illiteracy. In a symposium on science and the rules of 
evidence it was reported, “none was as unpopular with the 
judges as scientific evidence.”* The commentator asked, 
“How can we expect attorneys to be concerned about scien­
tific evidence if the judges do not perceive i t  as a 
problem?’ Professor Joseph Nicol observed, “The scientif­
ic illiteracy of nearly all lawyers is a disgrace to their 
profession.” Considering that scientific evidence is often 
unchallenged, it is small wonder that, as one court com­
mented, “Scientific evidence may in some instances assume 

a posture of mystic infallibility in the eyes of a jury or 
laymen.” 

The answer to this problem is not to become scientifically 
literate, as suggested by Professor Nicol. The answer is to 
apply the legal expertise in which we are trained. Defense 
advocates must penetrate the myth of infallibility by chal­
lenging the foundation of scientific evidence just as they 
would with any other evidence. Standards of admissibility 
should not be abandoned just because some evidence is diffi­
cult to understand. We must insist that the relevance and 
reliability of all evidence be clearly demonstrated. Blind 
faith in technology is not an acceptable substitute for legal 
process. 

Challenging the Foundation of Scientific Evidence 
The validity of a scientific test will often be less impor­

tant than the events surrounding its use.There are six areas 
of examination that defense counsel should probe that have 
nothing to do with the theoretical validity of a given test. 

Discovery and Pretrial Investigation 
Counsel cannot expect to be prepared to examine the tes­

timony of an expert without having interviewed him prior 
to trial. This is the best opportunity for developing a chal­
lenge to the credentials of the expert, the validity of the 
procedures used, the reliability of the laboratory where they 
were performed, and the handling of the actual evidence. 
Once the case comes to trial, counsel cannot expect ques­
tions in these areas to be fruitful without preparation. 

An excellent starting point for pretrial questions is the fo­
rensic report itself.’ Counsel will likely find it states only 
general conclusions.’Professor Andre A. Moenssens, a rec­
ognized expert on the subject of scientific evidence, 

’ Consider, for example, how easy it must be to follow this standard of admissibility:“The opinion of an expert on any question of science is  always edmissi­
ble.” Breland v. State, 134 Ga. App. 259, 214 S.E.2d 186 (1975). 
’Symposium on Science and the Rules of Evidence, 99 F.R.D. 187, 220 (1983). 
’ Id .  at 221. 

Id. 
’United States v. Addison, 498 E 2 d  741. 743 (D.C. Cir. 1974). The failure of defense counsel to challenge scientific evidence most certainly contributes to 

its appearance of infallibility. As one court noted. when an expert opinion is insulated from cross-examination. the aura of infallibility may be enhanced. 
Commonwealth v. McCloud, 457 Pa. 310, 322, A.2d 653, 655 (1974). 
‘Imwinkelreid, The Methods ofAttacking Scientific Evidence (1982). also gives detailed suggestions on areas of vulnerability and questions that can be 
asked. 

As the Army Court of Military Review noted, “Since most laboratory reports only state general conclusions, they may be given far more significance in 
court than they rightly deserve.” United States v. Davis, 14 M.J.847, 848 n.3 (A.C.M.R. 1982). When the results and conclusions of forensic reports are 
offered as unexarnined hearsay, defense counsel should usually object to their admission. See Novotne, Forensic Reports ond the Businen Records Exception, 
The Army Lawyer, Dec. 1986, at 37 for a full discussion. 
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commented, "Clearly, the analyses conducted by forensic 
laboratory examiners should contain some basic informa­
tion that will make the documents worthy of the title 
'report.' " 

Professor Moenssens suggests that the reports contain 
certain specificinformation, and that defense counsel secure 
this information through the use of depositions or compara­
ble discovery procedure. First, the report should identify 
the methodology used. Second, depending upon the test 
and instruments used and the quality of the sample, the de­
gee of certainty may vary from a conclusion expressed as a 
mere possibility to one of strong probability. The level of 
certainty should be expressly identified. Third, the reasons 
for choosing a particular scientific method should be given. 
Examiners sometimes ignore methods that are more accu­
rate, but in which they are not proficient, or they may 
ignore methods that are more accurate and more expensive. 
Fourth, the names of the actual examiners, testers, or tech­, nicians who participate the analysis should be given. 
Fifth, the credentials of personnel and the expert who 
yill testify in court should be attached. Sixth, the objective 
data, fiqdings, or measurements should be included. Sev­
enth, the ultimate conclusions derived from this data 
should be explained and correlated to the data. lo 

In military practice, defense counsel e broad discov­
ery rights" and may only need to specifically request 
hformation in these areas in order to secure it. If additional 
information is needed to prepare for trial and is not forth­
coming, other alternatives are available. 

* Credentials . 
Experts we often self-appointed. In many forensic areas, 

no one issues credentials and no objective standards exist 
for the verification of expertise. l3 If there is no ,source issu­
ing credentials, an expert should be asked why. The answer 
to this question should suggest to the fact-finder that a 

. .  

claim of expertise is less than perfect, or that an expert may 
be over-extending his knowledge and training. Counsel 

auld also be sensitive to the possibility that the "expert" 
ay in fact be an outright fraud. l4 

h 

Perhaps even more important than the credentials of the 
expert, are the credentials of the personnel who participated 
in the scientific procedures used. Presently, there are no na­
tional standards for the training and certification of crime 
lab employees. ' 5  In a significant case involving the validity
of new blood analysis techniques, it was discovered that sci­
entific tests were represented as having been conducted by 
the expert, when lab technicians had performed the work*I 6  

Combined with other irregularities, this caused the case to 
be reversed. 

The credentials of Iaboratvy itself should be ex­
amined. Although test nducted in blood banks, clinics, 
and hospitals are routi tested for quality control, this is 
seldom done in crime labs. When the quality of work at 
crime labs has been independently tested, many commenta­
tors report alarming error rates. l9 In a 1985 test, 30% of 
51 labs were unable to correctly identify the contributor of 
an unknown serological stain. *O A three-year study by the 
Forensic,Science Foundation found that of 250 laboratories 
(which took part in at least one of the tests offered), 71% 
failed to correctly identify a blood simple, 14% failed to 
match bullets properly, 34% could-not match paint sam­
ples, 22% could not distinguish among metal samples, 50% 
could not identify dog hairs, and 18% failed to analyze a 
document correctly.8' 

These figures justify de counsel inquiries about the 
quality control procedures, error rate, and credentials of a /L' 
crime laboratory. The figures also illustrate why many labo­
ratories possess no accreditation. As of 1982, only eight 
laboratories, all in Illinois, were awarded certificates of gc­
creditation by the American Society of Crime Laboratory 
Directors.U * 

ility ofScienfiJic Evidence-An Alternative to the Frye Rule. 25 Wm & Mary L. Lev. 545, 569 (198f). 
L 

I 

this paragraph are taken from Moenssens at 570-71. 

rts-Martial, United States, 1984, Rule for Courts-Martial 701 [hereinafter R.C.M.]. 
Hahn, Voluntary and Involuntary Experf Testimony in Courfs-Martia/, 106 Mil.L.Rev. 77 (1984). I f  there is some indicat 

documents supporting the forensic report exist, Jencks Act relief may be appropriate. See Burnette, Workshoppfng the Jencb Act. The A m y  Lawyer, June 
1987, at 12. 

I3For example, fingerprint experts began a certification process in 1977, and only 47% of court-accepted experts passed the certification exam. Moenssens, 
supra note 8, at 560.11.63.Handwriting examiners only. recently developed accrediting procedures, and such credentials are yare. Moenssens and 1 
entific Evidence in Criminal Cases 499 (1978). Firearms and ballistic experts also lack regular accrediting pryedures. Joling and Stem, Qua/ijying 

a Witness, 26 J. Forensic Sci. 166 (1980). 

Cornille. 9 5  111.2d 497, 448 N.E.2d 857 (1983), it came to light that an' 
tions was an imposter. 
"Bretz, Scienrific Evidence and the Frye Rule: The Case for a Caufious Approach. 4 Cooley L.R. 506,51 I (1987); The Admissibility of Elecfrophoretic Mefh­

ods of Genetic Marker Bloodsfain Typing Under the Frye Standard, 11  Okla. City U.L. Rev 773, 807-12 (1986). 
I6Bretz, supra note 15, at 519. 

I' People v. Young, 425 Mich. 470. 391 N.W.2d 270 (1986). 

'*Bretz, supra note 15. at 51 I, citing Grunbaum, Problems Inherent in the Analysis ofRape Evidence-Sfate offhe Art, 13 Forum No. 5 at 33 (1986). 

"Peat, Finnegan and Finkle, Proficiency Testing in Forensic Toxicology: A Feasibility Study, 28 1. Forensic sdi. 138 (1983); Ginov and Gottschalk, Results 
of Nine Lobomtory Surveys of Forensic Toxkology Proficiency, 22 Clin. Chem 843 (1976). 
PBretz, supra, at 511, citing Collaborative Testing Services, Inc., Crime Lab Proficiency Testin4 Program Reports, Rep. 85-2 (1965). rcs 

(I

*'Moenssens. supra note 8, at 561 11.66;see also. Imwinkelreid. The Constifutionalifyof Introducing Evaluative Laboralory Reports Against Criminol Defend­
ant. 30 Hastings L.J. 621, 629 (1979). where in a survey of 233 forensic labs 40% failed to correctly identify the blood type of a known sample. Of special 
interest to military servicemembers is the estimate that 10% of the blood types listed on servicemen's dog tsgs during WWII were incorrect. 2 A,"<, fur. 
Proof of Facts, Blood Types 608 (1959).
*'Moenssens, supra note 8, at 561, n.64. 
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When an expert presents his credentials to the court, de­
* fense counsel should question the quality controls and 
credentials of the laboratory. Counsel should also ask 
whether controls extend to blind testing of the sampl 
objective review of results by a second examiner:Z3 

-7 
Authentication of an expert’s credentials also provides 

the defense ’inopporthity to authenticate impeaching evi­
dence. If there is a treatise or an article by a known 
authority questioning the scientific method used in the case, 
the expert’s familiarity with it not only tests his expertise, 
but also gives the impeaching source greater weight when 
the authority is acknowledged. Similarly, experts should be 
asked if they are aware of research that contradicts the the­
ory $hey relied upon, or describes a method superior to 
theirs.U Needless to say, these questions cannot be posed 
without adequate pretrial preparation and interview of the 
witness. 

Methodology 
The question here is whether the scientific procedure was 

properly applied, as opposed to whether the procedure is 
valid. Was the laboratory protocol actually followed? There 
are a number of understandable human errors which can 
affect the reliability of a test. Errors that relate to timing, 
temperature, and mixing of ingredients will depend upon 
the specific test being used.= Defense counsel should also 
be alert for collateral errors. The maintenance and cleaning 
of laboratory equipment can cause false positive results. 26 

Reagents used in some tests are unstable and.break down 
when exposed to light, heat, or contamination.27 Excessive­
ly long-term storage of reagents may also affect the 
reliability of a test. 

b4, 
Inherent to the question of methodology is whether the- chain of custody was properly maintained from the point of 


collection through the performance of the test.29Chain of 

I custody for scientific evidence involves more than ‘simply 

i establishing continuous possession of the sample. Some sci­

1 entific tests are so sensitive that traces of contamination 


caused by handling can cause false results. x, Contamina­
tion with common substances such as mold, bacteria, dust, 
or detergent can produce false positive test results. ’1 Fur­
thermore, some samples could degrade even when there is 
no contamination. Factors such as temperature and humid­
ity can cause changes in the sample that would change the 
result of an identification test. 32 Once blood leaves the 
body, it begins to deteriorate.33 

Contamination and degradation are important recurrent 
themes in the discussion of forensic evidence. An indis­
putedly valid test is useless in the courtroom if the results 
refiect the composition of some contamination. It has been 
noted that: 

Most of the experimental work been &ne using
dried bloodstains prepared in the laboratory under ide­
al conditions and .with blood samples that contain an 
anticoagulant and/or preservative. Consequently, nu­
merous reports cite “no problems” or “no mistypings”
in “blind trials.” However, recent publications are re­
porting definite alterations in apparent phenotypes in 
bloodstains and degraded samples for some of the en­
zyme and protein systems.3, ’ 

Doctor Grunbaum, a recognized blood identification ex­
pert, has observed that improvement in identification 
methodology will be to no avail if the sample has been al­
tered by aging and deterioration.35 He concluded, “proteins 
and enzymes degrade in unpredictable ways.” 36 

If the possibility of contamination and deterioration has 
not been considered in the execution of a forensic proce­
dure, false identification can occur. 37 Counsel should 
recognize that scientiftc evidenk in a criminal case is inva­
riably contaminated and deteriorated. A bloodstain found 
on the Boor of a room has mixed with dirt and dust found 
there, and has aged for an unknown period. An expert ex­
aminer should be required to account for these conditions. 

This example illustrates that the skill and care of the 
crime scene investigator can be critical to the accuracy of 

”Captain Timothy P. Riley, an experienced defense counsel,has suggested that, if possible, blind testing be advocated in actual cases. For example. a hand-
Writing expert would be given several differentsamples to choose from when examining a questioned signature, and would not know which sample was the 
euspect’s. If the government is cotuident that its scientitlc procedure is valid, it should be willing to subject the proccss to objective testing. 

In People v. Young. cited at n.17, the expert failed to disclose his knowledge of aiudicial and professional dispute over the reliability of the blood identifi­
cation technique used. As noted above, the irregularities in his presentation certainly contributed to the reversal and should be studied by counsel who 
anticipate examining an expert witness. 
25 For enample, if antisera bQng used to identify blood type is either too strong or too dilute, it can fause false results. Denault, Takimoto, Kwm, & Pdlos, 
Detectibllity of Selected Genetic Markers in Dried Blood on Aging 25 J. Forensic Sci. 479, 481 (1980). 

Momssens & Inbau, supm note 13, at 308. 
27 Id 
28 Gacnsslen et al. Evaluation o/ Antisem for Bluodstain Grouping Z, J. Forensic Sci. 632. 644 (1985). 
29 For example, an untrained physician can destroy the usefulness of a semen sample if it is not properly collected and preserved. Fmdley, Quantiiaflon of 
Vaginal Acid Phosphtaw and its Relationship fo Time of Coitus, 68 Am. J. Clin. Path. 238, 24.0 (1977). 
mSee Aye, The Reliability of A B 0  Grouping of Bloodstaim Contaminated with Sweat, 18 J. Forensic sci. 193 (1978). 
“Zajac, Handbook for Forensic Individualization of Blood and Bloodstains 160, 163 (Orunbaum ed. 1981).
’’Baechtel, Forensic Science Handbook 11. at 371 (Safentein ed., 1988). 
”State v. Washington, 229 Kan. 47,622 P.2d 986,989 (1981), citing the testimony of Dr. Grunbaum that antigens, proteins, and enzymes are all subject to 
deterioration. This observation is certainly valid for other biological m a t d s ,  and ehould prompt defense counsel to qwstion whether such material has 
deteriorated. 
”Zajac, supm note 31, at 167. 
”Grunbaum. Handbook for Forensic Individualization of Human Blood and Bloodstains 103 (Grunbaum ed., 1981). 
36Zd 

”Boorman, W d ,& Lincoln, Blood Group Serology 410 n.11 (1977); Culliford,The Examination and Typing of Blood Stains in the Crime Laboratory 75 
n.3 (1971). 
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tests performed. Expert witnesses should account for meth­
ods of collection and preservation of evidence as well as the 
procedures used in the laboratory. j*  

Relevance 

Scientificevidence must meet the standards of admissibil­
ity that apply to ali other evidence.j9 The question of 
relevance is often overlooked when scientific evidence is be­
ing examined. Defense counsel should challenge the 
government to demonstrate that the proffered evidence is 
probative. 

Scientific evidence is often less than specific. For exam­
ple, a blood type may simply identify 40% of the general 

‘ public as possible donors.40 The probative value of scientif­
ic evidence may be further diminished by the fact that 
results of a test are tentative.41 As the Court of Military 
Appeals has stated, “For any type of evidence to have logi­
cal relevance, however-scientific evidence included-some 
degree of reliability is implicit.” 42 

If a test can only identify a large portion of the popula­
tion and if the results are less than conclusive, defense 
‘counselshould vigorously challenge the evidence. Such evi­
dence will only serve to cloud the deliberations of the fact 
finder. Its probative value may be outweighed by the un­
warranted aura of scientific accuracy it conveys.43 Defense 
counsel must identify scientific tests that have little eviden­
tiary value.M 

. Scope 

Limitation on the scope of scientific testimony naturally 
follows the examination of its relevance. Once the limited 
nature of a scientific test is recognized, speculative testimo­

-’ny beyond the scope of the test’s results should not be 
allowed. The natural instinct to trust an expert should be 
resisted. 

In one case, a ballistics expert testified that the recoil of a 
shotgun could have caused a red mark on the shoulder of 

the suspect.4s In another case, a chemist testified that LSD 
“made people go as far as to tear their eyes right out of 
their sockets, chew off an arm, jump out of windows, do 
some really . . .. bizarre things.”46 As these examples illus­
trate, counsel should carefully identify the limits of a ­witness’s expertise and the scientific test empl 
avoid the instinct to have the expert extrapolate. 

Burden of proving admissibility 

When scientific evidence has been offered, it is too easy 
for the parties to assume the defense must discredit the evi­
dence to prevent its admission. As with any other evidence, 
the proponent must prove it is admissible, and is not enti­
tled to any presumptions in favor of admissibility.47 
Defense counsel should also ensure the government as­
sumes the burden of adthenticating the procedure used in 
collecting the evidence, the chain of custody, and demon­
strating that the sample was protected from contamination 
and degradation.48 

Admissibility of New Scientific Procedures-The 
Frye Test 

After defense counsel have investigated the foundation of 
scientific evidence as suggested in the six steps listed above, 
the theoretical validity of the procedure should be ex­
amined. When a new scientific procedure is the basis for 
evidence, the government will probably cite United States v. 
Frye. 49 as authority for its admissibility. Unfortunately,
Frye provides little or no practical guidance. The test sim­
ply states that a scientific theory will be accepted when it 
“is sufficiently established to have gained general accept­
ance in the community.” 5o 

/“ 
This is a statement of policy rather than an analytical 

test. Courts naturally want to be certain that scientificpro­
cedures are reliable before allowing them to be used as 
evidence. Most courts have taken a practical approach in 
deciding whether a scientific procedure is sufficiently relia­
ble to be admitted. 51 In United States v. Femi, s2 the Third 

In the military, the procedures for collection and preservation of evidence are detailed in Field Manual 19-20, Law Enforcement Investigations, (25 Nov. 
1985). Trial defense offices should have a copy of this manual so that crime scene investigators can be effectively questioned about whether they followed 
proper procedures in collecting evidence. Copies may be requisitioned from the U.S. A m y  Adjutant General Publications Center, 2800 Eastern Boulevard, 
Baltimore, MD 21220-2896 using DA Form 12-1 IA. 
39SeeManual for Courts-Martial, United States, 1984, Mil. R. Evid. 402, 403 [hereinafter Mil. R. Evid, 402, 4031. 
40MOenssensand Inbaq supra note 13, at 298. 
41 See supra note 10 and accompanying text. 

, 	 42 United States v. Gipson, 24 M.J. 246, 251 (C.M.A. 1987). Professor Gianelli stated the proposition in even stronger terms. “If the technique is not relia­
ble, evidence derived from the technique is  not relevant.” Gianelli, Admissibility of Novel Scient$c Evidence. 80 Colum. L. Rev. 1197, 1235 (1980). 
“See Mil R. Evid. 403. 
s40ne serologist recognized the limited value of some tests, He observed that the traditional classification of blood into A,  8.and 0 types have little eviden­
tiary value because the categories are so broad. Baird, The Individuality olBlood and Bloodstains. I 1  1. Can. Forensic Sci. 83, 103 (1978). 
“People v. Lauro, 91 Misc. 2d 706, 398 N.Y.S.2d 503 (1977). 
‘6Smith v. Commonwealth, 223 Va. 721, 292 S.E.2d 362 (1982). 
47See United States v. Gipson, 24 M.J. at 253; People v. Walker, 199 Colo. 475, 610 P.2d 496 (1980); State v. Baker, 56 Wash. 2d 846, 355 P.2d 806 (1960); 
State v. Gray, 292 N.C. 270. 233 S.E.2d 905 (1977). 
4*See.State v. Madsen 28 Utah 2d 108.498 P.2d 670 (1972); Marsh v. State, I 5 1  Ga. App. 637, 260 S.E.2d 761 (1979); Commonwealth v. Pedano, 266 Pa. 
Super. 461,405 A.2d 525 (1979). 
49293 F. 1013 (D.C. Cir. 1923). 

F 
5 0  Id .  

United States v. Brown, 557 F.2d 541 (6th Cir. 1977). 
32 778 F.2d 985 (3d Cir. 1985). This approach actually restates the procedure outlined in Mil. R.Evid. 402, and 403. When applied to scientific evidence, 
this would require a case by case assessment of each procedure. 
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Circuit Court of Appeals balanced the soundness and relia­
bility of the test against the risk that it would confuse the 
factfinder. 

Military courts have followed this balancing approach. In 
4 	 United States v. Gipson, 53 the Court of Military Appeals 

stated in dktu that a new scientific procedure should be re­
liable, relevant, and clearly explained to be admissible.% 

The Army !Court of Military Review construed this test as 
meaning that the Frye standard remains a significant factor 
to consider. 55 This construction,recognizes that the policy 
behind Frye is logical and noncontroversial. New scientific 
tests should have demonstrated reliability before being used 
in court. Consistent with this sound policy, the Court of 
Military Appeals has explained its position in Gipson as re­
quiring the military judge to weigh the reliability of new 
procedure while keeping in mind that acceptance in the .sci­
entific community can be an important factor.56 

Controversy arises when courts try to assess the reliabili­
ty of certain scientific tests. In many cases controversy 
develops when, as discussed in the introduction, courts sus­
pend their judgment and become willing to accept the 
unexamined assertion of an expert that a procedure is 
reliable. 

In accepting the assertion an expert that a procedure is 
reliable, those courts abuse the language of Fve and assert 
that the standard of general Eientific acceptance has hen 
met. The fallacy of relying upon a narrow field of experts to 
establish general scientific acceptance was explained by Pro­
fessor.-Gianelli. 

If the ‘specialized field’ is too narrow, the consensus 
*h. 	 judgment mandated by Frye becomes illusory; the 

judgment of the scientific community becomes, in real­
ity, the opinion of a few experts . . . IncredibIy, 
several courts have cited the absence of opposing ex­
perts to support their decision to admit voiceprints, 
infemng reliability’from a lack of opposition. 57 

53 24 MJ.246, 251 (C.M.A. 1987). 

The Supreme Court of Michigan hasgalsorefused to qc­
cept the reliability of a procedure that has been accepted by 
a limited group of specialists. Commentiag on the circular 

c uded to establish the validity of polygraph examina­
ns, the court said: 

These courts, in order to find general ,acceptance, 
found it amongst polygraphers. Once finding general 
acceptance, the courts then found they did not have to 
rely on scientific testimony, but were able to rely on 
the testimony of polygraphers to establish the reliabili­
ty of the device. 

The example of voiceprint identification used by Profes­
sor Gianelli, illustrates how -kunanalytical application of 
Frye  can lead to admission of unreliable evidence. 
Voiceprint identification technology was almost entirely the 
moduct of two researchers.59 One commentator character­
ized the researchers as a “traveling road show” that 
proselytized the virtues of voiceprint identification, and 
“met with limited success until attorneys realized that the 
only ‘experts’ in the field were Tosi and Nash.”60 

Once this realization developed, defense counsel succeed­
ed in convincing courts to reject the admission of this 
unreliable evidence. The lead People V. Kelly, ‘’ held 
that NSh was a partid advocate of the technique, and that 
reliability Of a Scientific Procedure should be established by 
a neutral and detached expert. The Michigan Supreme 
court reached a Similar conchion.“ 

Defense counsel must be wary of self-appointed experts. 
Even when individuals have credentials to give expert testi­
mony, they may lack objectivity. Failure of the defense to 
be vigilant and to carefully scrutinize scientific evidence can 
have serious consequences both for an individual client and 
for criminal accused as a class.@ When the defense bar ab­
dicates its duty as zealous advocates, an unreliable scientific 
procedure has runaway potential. 

%The test was adopted from the opinion in United States v. Downing, 753 F.2d 1224, 1237 (3d Cir. 1989. Notice that @son explicitly discusses the role of 
Mil. R. Evid. 403 and 702 in assessing the reliability of scientific evidence. 25 M.J.at 251. See discussion of United States v. Ferri at 11.53. 

”United States v. Rivera, 26 M.J.638. 641 (A.C.M.R. 1988). The opinion’cnrefullynoted that Chief Judge Everett, in a concurring opinion to Gipmn# 
apparently intends to continue to I& Rye as a significant factor to consider in determining admissibility. 

56United States v. Mance,26 M.J. 2 4 , 2 4 8  (C.M.A. 1988). 

”Gianelli, Admissibility of Novel ScientiJicEvidence, 80 Colum. L.Rev. 1197, 1209-10 (1980). 
58Pcoplev. Barbara,255 N.W.2d 171. 187 (Mich. 1977). Paranthetically, counsel should notice that polygraph examinations have not been accepted as 
reliable in military practice. The express holding of United States vdGipson simpIy states that an accused may not be prevented, perhaps for constitutional 
ruwns, from establishing a foundation for potential use of polygraph results. 24 M.J. at 252. In United States V. Abey-ta, 25 M.J.97 (C.M.A. 1987). Judge 
Cox, the author of Gipron. tolerated a military judge’s reliance upon Frye and his refusal to admit polygraph results, and noted that, because the appellant 
did not testify, there was no prejudice. 
59Bretz,S U ~ Mnote 15, at 512 cites a book written by one of the researchers which candidly admits that they testified in &ost all of the seventy-five cases ,
using voiceprint evidence. I 

60Id. 
129 Cal. Rptr. 14, 549 P.2d 1240. 1249 (1976). 

aPeople v. Tobey. 401 Mich. 141, 257 N.W.2d 537, 539 (1977), stating, ”Neither Nash nor Tosi, whose reputations and careers have been built on 
voiceprint work, can be said to be impartial or disinterested.” Other courtshave agreed with this holding. Cornett v. State, 450 N.EM 498 (Ind. 1983); 
Commonwealth v. Topa, 471 Pa. 223, 369 A.2d 1277 (1977). 
63Thechallenge to defense counsel is to make judges and courts sensitive to this possibility. The voiceprint example illustrates that this can be done. In 
military practice, there have been similar victories. With respect to handwriting analysis, the Court of Military Appeals stated, “We have hot yet accepted
that criminal investigators always act with the degree of impartiality that would justify admitting their findings as unexamined evidence.” United States v. 
Evans, 45 C.M.R 353, 356 (C.M.A. 1972). In United States v. Mance, 26 M.J.244 (C.M.A. 1988), a defense expert was not allowed to challenge urinalysis 
results because he was the only proponent of a new theory. 
Note that some seventy-five individuals suffered adversely due to the discredited voiceprint procedure. See n.60, supm. I 
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I 1 This potential has on occasion been realized. The paraffin 
test for discharge of a firearm is one such example.65 Once 
the test was fully evaluated by independent Scientists, its re­
liability was thoroughly :discredited.a ‘The test, however, 
which was developed in 1933, was not judicially discredited 
until 1959.b7 The num\?er of convictions tainted by the par­
affin test cannot be estimated. 

Defense counsel should investigate the background of an 
expert who is advocating the reliability of a new scientific 
procedure. If the investigation bears fruit, counsel should 
question the expert on the record. Counsel should ask how 
much money the expert is being paid to testify, how much 
the company charges to perform the procedure, whether 
the expert has invested in the company, and whether the 
company or laboratory is the expert’s sole source of 
income.68 

Repeated assertion of reliability by interested specialists 
does not ensure that a forensic procedure is reliable. If a 
repetition of the paraffin test debacle is to be avoided, 
courts must take care nbt to be swayed by apparently im­
pressive credentials. Lawyers and judges must not only 

insist on verification of a new procedure by detached and 
neutral sources, >theymust distinguish’ validity ‘from 
reliability. 

Assumptions must often be made to translate scientific ­
theory into forensic technology. T h e  observations made 
during a polygraph examination may accurately identify 
physiological stress reactions in a suspect, %ut we must 
make the assumption that a stress reaction is the same as a 
lie. The distinction between validity of a theory and its reli­
ability caused one court to reject microprobic analysis when 
applied to hair samples, a field in which its reliability had 
’neverbeen demonstrated.b9 

A scientific theory may have validity, but that does not 
mean it produces reliable forensic results. By itself, the is­

. sue of contamination separates forensic procedures from 
those in the clinically pure science laboratory. Whether or 
not Frye is being relied upon explicitly, the method of im­
plementing a new scientific theory should be independently 
verified, and the reliability of the method as applied tq spe­
cific evidence demonstrated.. 

. 
65 A paraliin cast of a suspect’s hand would theoretically reveal the presence of ‘blowback’ particles. Moenssens & Inbau, supk note 13, at 184. 
&Turkel & Lipman, Unreliqbiliry of Dermal Nitrate Te5f for Gunpowder, 46 J .  Cnm. L. & Criminology 281 (1955); Stone, Evidence of Firearms Discharge 
Residue. 33 Baylor L.Rev. 285 (1981). 
6 7 B r ~ k ev. People, 139 Colo. 388, 339 P.2d 993 (1959). The test 

I 
was first judicially endorsed in Commonwealth v. Westwood, 324 Pa. 289. 188 A. 304 

(1946). 
68These questions may be asked of any witness because motive to lie, bias, or prejudice are always legitimate inquiries. Mil R. Evid. 608(c). 
6q United States v. Brown,557 F.2d at 577. 

DAD Notes 

Has the Supreme Court Changed the Rule on Preserving 
the Challenge for Cause of  a Peremptorily Removed 

Court Member? 

When a defense challenge for cause is denied and the de­
fense then removes the objectionable member by 
peremptory challenge, counsel preserves the issue for ap­
peal by stating on the record that had the challenge for 
cause been granted, the defense would have peremptorily 
challenged another member. I Recently, the United States 
Supreme Court decided Ross v. Oklahoma. * which may be 
interpreted as saying that as long as no objectionable party 
actually sits in judgment of the accused, then any wrongly 
denied challenge for cause is harmless error (unless it can 
be shown that the judge denied the challenge in bad faith to 
force defense counsel to exercise a peremptory challenge). 
Needless to say, it will be a rare case when any military 
judge would act in bad faith, and rarer still when trial or 

appellate defense counsel will be able to produce any evi­
dence of such. 

In Ross, the trial judge denied a defense challenge for 
cause, and the defense used a peremptory challenge to re­
move the juror. The defense exercised all of its peremptory 
challenges, but there was no allegation that any of the ju­
rors who actually sat were impartial or otherwise 
disqualified (although the defense did object that the jury 
had no black representation).4 On appeal, it was conceded 
that the denial of the challenge for cause was error. ’ The 
Supreme Court, however, found “the error did not deprive 
petitioner of an impartial jury or of any interest provided 
by the State.”b 

Close scrutiny of Ross reveals it may have little impact in 
courts-martial. The Court in Ross relied heavily on what it 
termed “a long settled principle of Oklahomd law.”’ Spe­
cifically, under Oklahoma law, in order to preserve a denied 

‘ ’Manual for Codrts-Martial, United States, 19 ule for Courts-Martial 912(9(4) [hereinafter R.C.M.J. 
’56 U.S.L.W.4676 (June 22, 1988). 
’Id. at 4679 n.5. 
4The Court did not find this objection relevant, and merely noted that it had not been claimed that the absence of blacks from the j 
whether the challenge for cause had been preserved. Id. at 4677. 
’id. 
id. at 4678. 

’Id. 
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challenge for cause, the defendant must use any available 
peremptory challenge to remove the Juror, and even then, 
no reversible error occurs unless “an incompetent juror is 
forced upon him.”8 Because military practice, ’ 
to Oklahoma law, provides a different and spec 
nism for preserving a challenge for cause, Ross appears 
inapposite to courts-martial. Indeed, it can be argued that 
the military’s method of preserving the challenge for cause 
shouId be afforded the same deference Ross affords the 
Oklahoma rule. Thus, Ross should not be viewed as chang­
ing the military’s practice with regard to preserving the 
issue for appeal. Further, the aspect of Ross dealing with 
the question of prejudice resulting from the erroneous deni­
al of the challenge for cause was also keyed to the 
principles of Oklahoma law. Therefore, that portion of the 
Ross decision should also be viewed as inapposite to courts­
martial. 

The Court in Ross specifically found that peremptory 
challenges in Oklahoma are “qualified by the requirement 
that the defendant must use those challenges to cure erro­
neous refusals by the trial court to excuse jurors for 
cause.’’1a As military practice has no analogous limitation 
or qualification on the exercise of a peremptory challenge, 
its use to cure an error by the military judge automatically 
means the accused has been denied a substantive right, Le.. 
the free and full use of the peremptory challenge. Thus, in 
the military, if a challenge for cause is erroneously denied 
and defense counsel then peremptorily removes the member 
in question (and properly preserves the challenge), it should 
be viewed as a per se prejudicial error requiring reversal. 

Defense counsel are reminded that when they perempto­
rily challenge a court member after a challenge for cause of 
that same member has beem denied, they should continue to 
preserve the challenge by stating that another member 
would have been peremptorily removed had the challenge 
for cause been granted. Given the tone of Ross, defense 
counsel would be well advised to specify which court mem­
ber they would have peremptorily challenged and state 
their reasons. Even if the reasons do not support a chal­
lenge for cause, they can serve as a basis to argue specific 
prejudice on appeal, and possibly rebut an attempt by the 
government to use Ross to urge the appellate courts to ap­
ply a harmless error analysis. Captain James E. O’Hare. 

ACMR Gets in its Licks in Hicks 

The Army Court of Military Review has recently held in 
United States v. Hicks. I I  that it was error for m.accused to 
be sentenced, inter alia, to total forfeitures and confinement 
for four months, even though the execution of the period of 

confinementwas suspended for one year. The error cited by 
the court originated in the pretrial agreement that, of 
course, was initiated by the accused and his trial defense 
ounsel. 

On 24 February 1988, Specialist Ronald Hicks was con­
victed of larceny. He was sentenced by the military judge to 
a bad-conduct discharge, confinement for four months, to­
tal forfeitures, and reduction to Private E-I.Pursuant to a 
pretrial agreement, the convening authority approved the 
sentence but suspended execution of the confinement for 
one year. The accused’s pretrial agreement provided, inter 
alia, that “in the event a punitive discharge was adjudged, 
the convening authority would approve no sentence in ex­
cess of a bad-conduct discharge, confinement as adjudged, 
with all confinement to be suspended for a period of one 
year, forfeiture of all pay and allowances,’andreduction to 
the grade of Private E-I.l 2  The accused further agreed that 
he would immediately request to be placed on voluntary ex­
cess leave, but that his status would be converted to 
involuntary excess leave once his punitive discharge was ap­
proved. The obvious thrust of the pretrial agreement was to 
keep the accused out of jail. The provision of the agreement 
relating to immediate application by the accused for excess 
leave was apparently to satisfy the government that the ac­
cused would be receiving no military pay while awaiting the 
appeal of his case and the issuance of his discharge. I J  The 
Court determined, however, that sentencing an accused to 
forfeiture of all his pay and allowances while serving a sus­
pended sentence to  confinement was contrary to  
Department of Defense policy, the Manual for Courts-Mar­
tial, and applicable case law. I 4  

It is important to note that the Army Court of Military 
Review apparently would have honored the terms of ac­
cused’s pretrial agreement, notwithstanding public policy, 
the manual, and case law, if the military judge had queried 
the accused more thoroughly regarding his understanding 
of the provisions. The court was fully cognizant of the pro­
vision in the Manual for Courts-Martial that states: 
“[wlhen an accused is not serving confinement, the accused 
should not be deprived of more than two-thirds pay for any 
month as a result of one or more sentences by court-martial 
. . . unless requested by the accused.”’5 The court, howev­
er, could not determine from the record that, by the terms 
of the agreement, the accused was “requesting” permission 
to remain on active duty in a non-pay status in the event he 
would be called back to active duty. Because the desires of 
the accused were not clear, it was incumbent upon the mili­
tary judge not only to determine whether the accused was 
making a “request” within the meaning of the manual, but 

‘The Court itself noted that it was not deciding the broader question of whether, in the absence of the Oklahoma rule, relief would lie. See id. at 4677 n.4. It 
is likely that the narrowness of the opinion reflects a split in the Court. The case was originally argued on Januae 19, 1988, and subsequently reargued on 
April 18. 1988, with the resulting 5 to 4 opinion by the Chief Justicejoined in by Justice Kennedy (who had in the interim assumed his seat on the Court). 
9T0 preserve the issue for review in the military, the defendant may use the peremptory challenge against any member, while the Oklahoma law required 
the use of the peremptory challenge to remove the juror against whom the challenge for cause was raised. See R.C.M. 912(fH4). 
‘Old. at 4678. 

I ’  ACMR 8800379 (A.C.M.R. 16 Aug. 1986). 
Id., slip. op. at 1. 
Department of Defense Military Pay and Allowances Entitlements Manual, para. 10306, provides that servicemembers who are on excess leave are not 

entitled to pay and allowances. 
“Hicks. slip op. at 3 and 6. 

Id.. slip op. at 3 (emphasis in the original), ciring Manual for Courts-Martial, United States, 1984. Rule for Courts-Martial 1107(d)(2) discussion. 
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~ , also to explain the ramifications of such a request to the ac­
cused. I 6  The court further held that before a provision in a 

. pretrial agreement will be construed as a request by an ac­
cused for total forfeitures while not serving confinement, 
there will have to be “an adequate explanation on the 
record, and an express acknowledgment by an accused of 
his understanding of the effect of such a.request and wheth­
er he intended the consequences thereof.”17Because the 
court was not satisfied that the accused fully understood the 
ramifications of his agreement, it held that it was error for 
the convening authority to approve total forfeitures when 
the accused’s sentence to confinement was suspended. 
Therefore, the court &inned forfeiture of only $447.00 per 
month for four months. 

Naturally, in cases where their clients are going to enter 
guilty pleas at triaI, it is always advisable for defense coun­
sel to initiate pretrial agreements that represent their 
clients’ interests: Sometimes, clients’ interests can best be 
represented by artful and innovative pretrial agreement pro­
visions. The point of the Hicks case is that where a 
provision of  a pretrial agreement is in contravention of pub­
lic policy, case law, or the Manual for Courts-Martial, the 
defense counsel ,should ensure that the judge explains the 
ramifications of the provision to the accused on the record, 
and obtains an express acknowledgment by the accused of 
his understanding and intent of the consequences of his re­
quest. In this manner, defense counsel will ensure that the 
spirit and intent of the client’s pretrial agreement will be 
upheld on appeal. Captain 

What happens when, upon.post-trial reflection, trial de­
fense counsel is concerned that both his pretrial preparation 
and his performance in the courtroom did his client B dis­
service, to the point that trial defense counsel accuses 
himself of ineffective assistance of counsel in his post-trial 
matters? Sucb a case was recently decided by the Army 
,	Court of Military Review. l 9  In United States v. Tillery, trial 
defense counsel submitted a petition for clemency in which 
he berated his own failure to prepare the accused adequate­
ly fpr trial and”hisfailure to object at trial to inadmissible 
testimony concerning nonjudicial punishment that the ac­
cused had received.2O 

I6 Id.. slip op. at 4. 
I”I& slip op. ht 5. 

The Army,court was not as harsh on trial defense a u n ­
sel as he was on hirpself. The Cdurt decided, upon 
the record of trial and a post-trial affidavit, that t&l de­
fense counsel’s p&oqnance did not meet the standards for 
ineffective wsistance of counsel set down in Strickland v. 
Washington. 21 

The court also discussed the failure of the staff judge ad­
vocate to ckmment on trial defense counsel’s self-directed 
allegations of ineffective assistance and on the possibility 
that trial defense counsel’s interests may have conflicted 
with those of the accused, given the allegations of ineffec­
tive assistance.22 The court stated that when the issue of 
ineffectiveness arose, the staff judge advocate should have 
either sought assurances that no conflict of idterest etkted, 
or made arrangements to have the post-trial recommenda­
tion resubmitted to a different defense counsel. Because 
the court found no ineffective assistance or actual conflict of 
interest, the case was not returned for a new recommenda­
tion and action:24 

The Army court’s decision in Tillery should be both a re­
lief and a disappointment to trial defense counsel. On the 
one hand, counsel try strenuously to avoid allegations of in­
effective assistance of counsel. But once deciding to “fall on 
the sword“ and accept responsibility for what counsel be­
lieves was deficient representation, it is a hollow victory 
indeed when the court finds no error. Captain Lida A.S. 
Savonarola. 

When Is An Oficer “Out of the Woods?” 

The Court of Military Appeals recently held that a time­
ly tender of an officer’s “Resignation in Lieu of Court-
Martial” that is ultimately approved after the officer is con­
victed and sentenced, acts to abate the ‘case. In United 
States b. Woods,2s Captain’Woodswas sefied With referred 

‘ charges allegng drunk and reckless driving and involuntary 
manslaughter on 30 October. On 9 November, CPTWoods 
submitted his request for resignation in lieu of court-mar­
tial.26He was tried and convicted on 11 December. The 
general court-martial convening authority took action on 7 
February and on the same day, forwarded CPT Woods’ re­
quest for resignation, recommending disapproval. On 2 
April, the request for resignation was approved. 

” 

-


id., slip op. at 6 (the court also affirmed accused‘s sentence, which provided for 8 badanduct discharge, confinementfor four mon 
the convcning authorit nd reduction ty Private E l ) .  
I9United States v. Tillery. 26 M.J. 799 (A.C.M.R. 1988). , 

”Id. at 799. 
21Id. at 800; Strickland v. Washington, 466 U.S.668 (1984). The Army court also cited United States v. Babbit, 26 M.J. 157 (C.M.A. 1988), in denyGg
relief on the issue of ineffective assistance of counsel. h Bobbit, the Court of Military Appeals held, inter alia, that the appellant h that case was not denied 
dfective idstance of cobsel  just because she had engaged in sexual intercourse with her civilian defense counsel the evening before the final day of her 
court-martial. Bobbit, 26 UJ. at 158-9. The Court bf Military Appeals agreed with the court below that, if anything, appellant’s sexual activity With her 
counsel “spurred On” $he defense counsel’s attention to her case. Id. at 159. , 
“26 M.J. at 800. 

23Id. I 

24 Id, cifing United States v. Ghiglieri. 25 M.J. 687,690 (A.C.M.R. 1987). The Ghiglieri issue, Le., if the underlyinglegal issue raised in Manual Ibr Courts-
Martial, United States 1984, Rule for Courts-Martial 1105 matters has no merit, then a staajudge advocate’s error in not addressing those matters is harm­
less, has been granted for review by the Court of Military Appeals. United States v. Flynn, ACMR 8700444, Docket No. 59,576/AR, per. granted (C.M.A. 
26 July 1988). 

2526 M.J. 372 (C.M.A. 1988). 

26ArmyReg. 635-120, Personnel Separations:officer Resignations and Discharges (8 Apr. 1968) (C16, 1 Aug. 1982). 
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The Court of Military Appeals determined that the 
Army court erred in concluding that while the Secretary of 
the Army had the power and authority to grant Woods 
clemency and discharge him administratively under other 
than honorable conditions, such action did not abate the 
general court-martial proceedings. The Court of Military 

that a court-martia1 defeat a lawful 
agreement between an accused and the Secretary of the 
Army.27 In his concurring opinion, Chief Judge Everett 
conciuded: “We do not hesitatk to set aside a court-martial 

’’Woods.26 M.J. at 375. , 

2B Id. 

action which violates a pretrial agreement. By the same to­
ken, we should not hesitate to set aside this court-martial 
conviction which conflicts with the agreement implicit in 
the acceptance of appellant’s resignation.”2w _ _  -

Defense counsel should be aware of this holding and en­
sure that clients continue to seek administrative
remedies even if trial by court-martial inevitable.29 

Captain William Kilgallin. 

29Thecourt highlighted the need for an accused to comply fully with the regulation. Woods.26 M.J. at 374. 

Trial Defense Service Note 

Defending Against the “Paper Case” 

Captain Preston Mitchell 
Fort Dix Field Ofice, US.Army Trial Defense Service 

Introduction - Any attorney who has practiced at a post with a Person­
nel Control Facility (PCF) has probably been exposed to 
some variation of the following scenario. A soldier is re­
turned to military control after an extended absence, and 
the soldier’s chain of command wants to begin prosecution. 
Typically, at the time of the absence, the soldier was under 
investigation (or possibly charges) for a serious offense, but 
there is some bamer to prosecution of the soldier for that 
offense. Because absence without authority now tolls the 
statute of limitations, I the problem is usually the inability 
of the government to locate witnesses or evidence. The gov­
ernment is left with the option of taking no punitive action 
at all or proceeding to court-martial solely on the absence 
charge.’ Because an absence offense can be proven without 
live testimony, the chain of command often opts for court­
martial. 

The defense attorney is faced with the unenviable task of 
preparing to defend a client in a case without witnesses. 
The government d6es not need to call any witnesses to 
prove their case. The accused cannot take the stand without 
being cross-examined about the absence or the uncharged 
misconduct; counsel does not want to force the accused to 
invoke the right to remain silent. Or worse still, the evi­
dence the government presents contains patently false 
information, but too much time has passed to find the wit­
nesses necessary to prove its falsity. The defense’s only hope 

of acquittal is that the trial judge will not admit into evi­
dence the documents that prove the accused was absent 
without leave. 

This article will focus on impediments to the admissibili­
ty of those documents usually relied upon by the 
government in AWOL and desertion cases. It is meant to 
aid defense counsel in their attempt to keep these docu­
ments from being admitted into evidence. Because the same 
hearsay exceptions and principles of jurisprudence arise in a 
number of “paper cases,” the discussion should help to pro­
vide an analytical and a strategic framework for dealing 
with a number of evidentiary issues. It is also a plea for 
well-reasoned appellate court guidance concerning these 
issues. 

Discussion 

In the typical paper AWOL case, the form used to prove 
the government’s case is a Department of the Army Form 
4187. This form has a number of uses that are completely 
unrelated to absence offenses.’ Even in the case of an 
AWOL soldier, the form serves a number of non­
prosecutorial purposes. Of these, the most important is re­
lated to pay. Four copies of the form are prepared in the 
case of a duty status change. Copy 2 goes to the Finance 
and Accounting Oflice (FAO); the U.S. Army Deserter In­
forniation Point (USADIP) will eventually end up with a 
copy of the 4187 some thirty-two days after an unautho­
rized absence begins.4 As will be discussed later, it is 

I Uniform Code of Military Justice art. 43(c), IO U.S.C. 4 843(c)(1982) [hereinafter UCMJ]. 
’If the absence began prior to November 1986, the effective date of the new statute of limitations, the charge will typically be simple AWOL because that is 
typically the charge preferred by commanders of soldiers who are dropped from the rolls of their unit. Preferral of charges, of course, tolls the statute of 
limitations. 
‘Most typically, DA Form 4187 is used to request favorable personnel action, such as assignment to special schools or payment of advance leave. 
4Sec Dep’t of Army, Pam. 600-8, Management and Administrative Procedures para. 9-4, Procedures 9-1. Step 3 ( 1  Aug. 1986) [hereinafter DA Pam 
6W8] .  
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important to keep these facts in mind when challenging the 
b admissibility of a 41 87 in an individual client’s case. . 

In the typical AWOL er case, the government will 
seek admission of certified copies of the 41 87’9, indicating 
the inception date and termination date of the accused’s ab­

.	sence, under the public records hearsay exception. This 
exception permits admission of 4187’s as records setting 
forth “matters observed pursuant to duty imposed by law 
as to which matters there was a duty to report. . . .” “Per­
sonnel accountability documents” are listed in the text of 
the rule itself as one category of documents within the pub­
lic records exception, despite their apparent law 
enforcement purpose. By taking advantage of the self­
authentication provisions of Military Rule of Evidence 
(M.R.E.) 902, the need for live testimony would appear to 
be completely eliminated. Despite these provisions, an indi­
vidual 41 87 is not necessarily an admissible public 
document. 

The regulatory provisions governing the preparation of 
4187’s in AWOL cases are numerous and confusing.6 
Whether because of the complexity of the applicable regula­
tions, or for some other reason, many 4187’s in AWOL 
cases were not prepared in compliance with the applicable 
regulatory provisions. The most common oversight is the 
failure of the unit commander to verify the information 
contained in the 4187 (or at least to check the “has been 
verified” box in Section V of the form). One would suspect 
that a thorough investigation, when feasible, would disclose 
additional instances of noncompliance, but (in the author’s 
experience),thi! is rarely necessary. 

. The question for defense counsel, then, is how to use this 
noncompliance to prevent admission of 4187’s in an indi­
vidual case. The place to start is the wording of the public 
records exception itself. M.R.E. 803(8) indicates that public 
documents are not admissible under that rule unless they 
wete observed by someone with B “duty to report.” Defense 
counsel can safely assume that any soldier below the rank 
of �4does nof have a duty to report, and higher ranking 
soldiers may not have a duty to report unless specifically 
authorized by their commander.7 This was the case in 

United Stares v. Williams A soldier who was not autho­
rized to verify the information contained in 4187’s acted as 
“verifier” of the documents that established that Williams 
was absent without leave. The trial judge sustained an ob­
jection under Rule 803(8) on the ground that the 
documents were not prepared “by a person within the scope 
of the person’s official duties.”9 (The judge did, however, 
admit the disputed 4187’s on grounds that will be discussed 
later in this article). 

More commonly, a 4 187 is signed by a person authorized 
to verify the information contained therein, but there is no 
indication on the 4187 whether that information has in fact 
been verified. In such a case, the plain language of M.R.E. 
803(8) does not appear to impose a blanket prohibition on 
admissibility, unless one interprets the “lack of trustworthi­
ness” language usually associated with M.R.E. 803(8)(c) as 
applicable to M.R.E. 803(8)(b) as well. Such an interpreta­
tion is impliedly rejected in the analysis of M.R.E. 
803(8), l o  but such an interpretation would make the 
present rule more consistent with the old official records ex­
ception set forth in Paragraph 144b of the 1969 Manual for 
Courts-Martial.11 Because 41 87’s are “personnel accounta­
bility documents,” they must be made by a person acting 
within the scopeof his duty to “know or ascertain through 
appropriate and trustworthy channels of information the 
truth” of the act or event recorded in order to be admissible 
under M.R.E. 803(8). This same language in the old Manu­
al led the Army Court of Military Review to conclude in 
United States v. McCulZers, that a 4187 that did not indicate 
that the information recorded therein had been verified was 
inadmissible. I z  

The court stated: r‘ 

Where, on its face,“the form is incorrectly completed 
according to the regulation, the government i s  not 
aided by any inference that the record was made by an 
authorized person and that person performed his duty 
properly. To the contrary, the only inference to be 
drawn from such noncompliance is either that he was 
ignorant of the requirements of the regulation or that 
he chose to yiolate them. Either, because they touch 

Manual for Courts-Martial. United States, 1984, Mil. R. Evid. 803(8) [hereinafter M.R.E. 803(8)]. The text of the rule is as follows: 1 
. I Public rkcords and reports. Records, reports, statements, or data complications, in any form, of public office or agencies, setting forth (A) the activities 

of the office or agency, or (B) matters observed pursuant to duty imposed by law as to which matters there was a duty to report, excluding however 
matters by police officers and other personnel acting in a law enforcement capacity, or (0against the government, factual findings resulting from an 
investigation pa& pursuant to authority granted by law, unless the sources of information or other circumstances indicate lack of trustworthiness. Not­
withsfanding @),’the following are admissible under this paragraph as a record of a fact or event if made by a person within the scope of the person’s

” official duties and those duties included a duty to h o w  or to ascertain through appropriate and trustworthy channels of information the truth of the 
fact or event and to record Such fact or event: enlistment papers, physical examination papers, outline figure and fingerprint cards, forensic laboratory, 

. 	 reports, chain of custody documents, morning reports and other personnel accountability documents, servicem r d d ,  officer and enlisted qualification 
records, records of court-martial convictions, logs unit personnel diaries, individual equipment records, guard reports, daily strength m r d s  of prison­
ers, and rosters of prisoners. 

, 6The regulation governing the investigation and “verification” of alleged absence offenses is Army Reg. 630-10, Absence Without Leave and Desertion ( 1  
July 1984) [hereinafter AR 636101. DA Pam -8 governs the procedure to be followed in preparing 4187’s and the other necessary forms in AWOL 
cases. Army Reg. 68CL.1. h i t  Strength Accounting and Reporting, para. 16 (1 June 1982) [hereinafter AR 680-11 governs who may verify the information 
reparted in sections I1 and IV of D A  Fdrm 4187. Army Reg. 19CL9, Military Police, Military Absentee and Deserter Apprehension Program (15 July 1980) 
[hereinafter AR 1%9] governs the preparation of still more forms. 

7See DA Pam 60CL8, para. 9 4 ( 7 ) .  
I 

12 M.J.894 (A.C.M.R,,1982). 
id. at 896. ,­

‘OManual for Courts-Martial, United States, 1984, Mil. R. Evid. 803 analysis, app. 22, at A22-50 [hereinafter cited as M.R.E. 803 analysis]. 
, I 

, I ’  Wnual for Courts-Martial. United States, 1969 (Rev. ed.), para. 144b. 

” 7  M.J. 824 (A.C.M.R.1979). 
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r‘; 

upon verification of the truth of the fact reported, is 
fatal. 1.1 

As previously noted, McCullers was decided under para­
graph 144b of the 1969 Manual, which was a codification of 
the official records hearsay exception and is not identical to 
M.R.E. 803(8). Before discussing how the old rule affects 
the new, however, it is necessary to examine the court’s in­
terpretation of paragraph 144b. 

The old rule was interpreted to require substantial com­
pliance with applicable regulations before a document could 
be admitted as an official record. Minor deviations and 
omissions were tolerated, but not those that were “material 
to the execution of the documents.” l4 The court in McCul­
lers failed to provide much of an analytical framework to 
assist in determining when a deviation or omission is “ma­
terial,” but the result of the case provided practical 
guidance in determining when an improperly prepared 4187 
would be admissible under paragraph 144b. The court held 
that 4187’s that did not have the “has been verified” box 
checked were nor admissible, but that two 4187’s that erred 
only by stating that the accused was “present for duty” in­
stead of “attached”, were admissible. The variation in 
language was not “material” because “present” and “at­
tached” were simply two ways of stating the same fact: that 
the individual was under military control. I 5  Where other 
deviations from regulation fall on the materiality spectrum 
is a matter of conjecture because there is little case law on 
point. Defense counsel should assert the application of 
precedent decided under the old rule in determining materi­
ality issues under the new rule. The author is aware of no 
case specifically holding that M.R.E. 803(8) is to be inter­
preted consistently with paragraph 144b. It  would be 
surprising to find such a case because M.R.E. 803(8) is 
clearly intended to admit evidence that would not be admis­
sible under paragraph 144b. Paragraph 144b did not have 
any provision equivalent to M.R.E. 803(8)(c), the provision 
allowing admission of factual findings against the govern­
ment. That does not mean, however, that to the extent their 
provisions are consistent, they should not be interpreted 
consistently. The author of the Analysis of the Military 
Rules of Evidence opined that because “the modifications 
to subdivision (8) dealing with specific records (e.g. person­
nel acdountability documents) retains the present Manual 
language, it is particularly likely that present case law will 
survive in this area,” l6 

The author adds that the specific question of whether 
noncompliance with regulation renders a document inad­
missible under M.R.E. 803(8) was not addressed by the 
committee tasked with drafting the new rules. The fact 
that the drafters incorporated the language of the old rule 
into thbse provisions which they added to Federal Rule of 
Evidence 803(8) seems to indicate that the new rule was not 

intended to affect a change in the law, ather than that ex­
pressly provided for in M.R.E. 803(8)(c). Certainly, this is 
true of those documents specifically listed in M.R.E. 803(8). 

If the trial court is not persuaded by these arguments, 
there are constitutional issues that merit consideration. If 
the old case law does not apply to M.R.E. 803(8), then 
M.R.E. 803(8) would not ,be a “firmly rooted” hearsay ex­
ception, meaning that admission of a formerly inadmissible 
record under 803(8) would violate an accused’s sixth 
amendment right to confrontation. In United Srbtes v. 
Broadnax, the Court of Military Appeals reversed a convic­
tion based upon evidence admitted under M.R.E. 803(8) by 
concluding that 803(8) was either PO more broad than its 
predecessor, or, to the extent the new rule is broader than 
the old, {the new rule requires further confrontation clause 
analysis. l 9  Confrontation is an issue that defense counsel 
should be prepared to raise in any paper case. 

Due process is another issue that might merit considera­
tion if the aforementioned arguments fail. There is 
something disquieting about allowing an accused to be 
found guilty beyond a reasonable doubt based solely on evi­
dence which is not of unquestionable reliability. If a defense 
counsel is going to succeed at the trial level in preventing a 
public record from being admitted, it will probably be on 
one of the previously mentioned grounds, although due 
process is an area worthy of research and advocacy. 

If defense counsel succeeds in an objection based on 
M.R.E. 803(8), trial counsel will probably seek to have the 
challenged 4187 admitted under M.R.E. 803(6). A.C.M.R. 
approved admission of two 4187’s under M.R.E. 803(6) in 
United States v. Williams.2o The case is of limited prece­
dential value because of the unusual fact pattern, but, even 
given the unusual facts, the case is almost certainly incor­
rectly decided. The disputed 4 187’s were apparently 
prepared and “verified” by an individual whose rank pre­
cluded him from verifying the information contained in the 
document. He was an E-6 and the applicable regulation at 
the time of preparation required verification by individuals 
in the grade of E-7 or above. After the trial judge refused 
to admit the 4187’s under M.R.E. 803(8), the prosecution 
called the chief legal clerk of the local personnel control fa­
cility (PCF)to attempt to lay the foundation for admission 
under M.R.E. 803(6). The clerk testified that he was famiI­
iar with the preparation of 4187’s and with the regulations 
governing their preparation. He identified the disputed doc­
uments as the ones from the accused‘s former unit, and he 
must have testified that the 4187’s were prepared properly 
and in the regular course of business except for the fact that 
the verifying authority was of unauthorized rank. The trial 
judge who heard the case and A.C.M.R. ruled that the 
foundation was sufficient to support admission under 
M.R.E. 803(6). 

’I  McCullers, 7 M.J. at 825. Note the “either . . . or” language. It is common in M.R.E. 803(8) cases. In this case, the court also overlooked the fact that 
there cannot be two “only” inferences. 
I4See United States v. Anderten. 15 C.M.R. 354 (C.M.A.1954). 
I s  McCullers, 7 M.J. at 825. 
”M.R.E. 803 analysis, at A22-50. 
I’ Id .  
“See Ohio v. Roberts, 448 U.S. 56, (1980) and United States v. Broadnax, 23 M.J. 389 (C.M.A. 1987). 
‘9Broadnox. 23 M.J.  at 393. 
3o Williams. I 2  M.J. at 897. 
’I See Army Reg. 680-1. Personnel Information Systems, Morning Report, Reports Control Symbol AG-140, para 5-9f (1 I Sep. 1969) (C8, 21 Feb. 1975). 
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It should be troted that the applicable regulation had 
been changed to authorize 5 6 ‘ s  to verify 4187’s before the 
case was decided. 22 This, more than anything else, serves to 
explain the court’s decision. It is not a sufficient foundation 
to establish that 4187’s are generally prepared and main­
tained in the regular course of business. In order for an 
individual business record to be admitted into evidence, the 
party seeking admission must establish through competent 
testimony that the particular record comes within the 
exception.23 

It is difficultto imagine how a legal clerk at one installa­
tion can competently testify that a 4187 from another 
installation was made “by, or from information transmitted 
by, a person with knowledge.” Remember, people are in­
competent td testify as to matters about which they lack 
“personal knowledge.”24The legal clerk at the PCF almost 
certainly lacked personal knowledge as to the method of 
preparation of the disputed 4187’s in Williams, so his testi­
mony could not serve to lay a proper foundation for 
admissibility under M.R.E. 803(6). 

Should prosecutors cite Williams to justify admission of 
4187’s under M,R.E. 803(6) despite their inability to estab­
lish the foundation mandated by the plain language of the 
rule, defense counsel should be prepared to raise the issues 
of trustworthiness and confrontation, neither of which were 
addressed by the court in Williams. M.R.E. 803(6) pre­
cludes admission of documents if “the source of 
information or the method of circumstances df preparation 
indicate lack of trustworthiness.” Relying on the court’s 
reasoning in McCullers, defense counsel should argue that 
any material deviation from regulation mandates the infer­
ence that the record is not trustvirorthy. A trial judge who 
refuses to accept that reasoning is effectively expanding the 
new hearsay rules beyond the bounds of the old. According 
to the Court of Military Appeals, such an expansive inter­
pretation of hearsay rules requires further confrontation 
clause analysis. 25 

Even if a defense counsel does succeed in keeping an im­
properly. prepared 4187 from being admitted into evidence, 
the trial counsel may attempt to introduce other documents 
in place ,of the inadmissible one. DA Pam 600-8 provides 
two procedures that could be employed to produce such a 
document. One allows for the correction of a previously 
submitted 4187 and the other provides a means to create a 
retroactive 4187 to document a duty status change that was 
never reported. 26 The latter provision is rarely available in 
lengthy AWOL cases because the duty status change is al­
most always reported. 4187’s prepared under that provision 
are easy to dispose of. Such a document is “based upon the 
best obtainable information.” This implies a level of care 
and accuracy something less than “know(ing) or ascer­
tain(ing) through appropriate and trustworthy channels the 
truth . . .,” the standard set forth in M.R.E. 803(8). As 
mentioned near the beginning of this article, 4187’s serve a 
number of nonevidentiary purposes, the most important of 

which are financial and strength accountability. A retroac­
tive 4187 can serve its financial and strength accountability 
purposes without being sufficiently trustworthy to warrant 
i t s  admission under M.R.E. 803(8) or 803(6). 

Whether a “corrected” 4187 is admissible is a more com- F 

plicated question. The decision in an individual case may 
well turn on when, how, and by whom the form was pre­
pared. If the “corrected” 4 187 was prepared and verified by 
authorized individuals, soon after the time of the original 
error, and the verifying official could actually conduct an 
inquiry sufficientto truly verify the information contained 
therein, there is little reason not to admit the corrected doc­
ument. In such an instance, the 4187 is much like a 
correction memorandum to a chain of custody. Chains of 
custody with correction memoranda are routinely admitted 
into evidence. (In a contested case, however, defense coun­
sel may wish to argue that the’fact that a correction was 
necessary destroys any presumption of trustworthiness or 
administrative regularity a properly prepared 4 187 might 
have, and demand, as a minimum, live testimony to estab­
lish that the information contained in the document is 
trustwotthy). More commonly, there will be no “corrected” 
4187 prepared until the absent soldier is returned to mili­
tary control. If the absence was a long one, most often the 
persons who prepared the original 4187 have PCS’ed or 
ETS’ed and are difficult to locate. Unless the accused vol­
unteers any missing or incorrect information, or the 
original error was merely typographical, it will be difficult 
to accurately correct any incorrect entries. 

In most instances the item that needs “correcting” does 
not concern the accused at all: usually the error is a failure 
to verify the information contained in the 4187. Can an un-

Pverified 4187 be corrected? The prosecutor may claim that 
it can. Although the correction provision was designed to 
correct or delete erroneous “duty status change(s),” DA 
Pam 600-8 states that “all items on a DA Form 4187” may 
be corrected.27Because the verification block is  an “item” 
on the form, the argument gws, it can be corrected by this 
procedure. Such an interpretation of the provision ignores 
the plain meaning of the provision governing corrections, as 
well as the workings of the real world. The instruction and 
the examples given in the rest of the provision indicate that 
the provision was designed to correct erroneous duty status 
changes, not to correct procedural oversights. The correc­
tion procedure also requires verification and signature. This 
indicates that verification is something different than the 
items in the other sections of a 4187, and cannot simply be 
corrected or deleted. The other items in Section V of a 41‘87 
relate to a commander’s approval or disapproval of a re­
quested personnel action. No one would argue that a 
battalion PAC supervisor could “correct” a cbmmander’s 
recommendation months or years after the fact. How can 
such a person correct a predecessor’s failure to verify previ­
ously recorded information? 

Even if the correction provision is interpreted to allow a 
successor commander or PAC supervisor to “correct” a 

”See Army Reg. 68Cb1, Personnel Information Systems, Unit Strength Accounting and Reporting, para. 2-3a(l) (1 Oct. 1976) (10 104, 17 July 1961). 


2JSeeM.R.E. 603 analysis, at  A2249.  

24 M.R.E.602. 

25 Broodnox, 23 M.J.at 393. 

2’DA Pam 6%8, para. 9 4 ,Steps 8 and 9. 

”DA Pam 600-8 ,  para. 9 4 ,  Step 8. 
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predecessor’s failure to verify a duty status change, as a 
practical matter, such a correction simply cannot be done. 
A successor who calls USADIP will discover the USADIP 
has the individual listed as a deserter based on the unveri­
fied 4187 that needs correction. The same result would 
occur if one checked with the finance office or with the en­
listed records branch. Each of these offices act on unverified 
4187’s. There is rarely any reliable way to verify the accura­
cy of the information contained in an old 4187, because it is 
the document relied upon by all military offices and agen­
cies that keep records on a servicemember. If the 
information cannot be properly verified, then a successor 
commander can do little but offer an opinion as to the 
truthfulness of the information contained in the improperly 
prepared 4187. Such an opinion is clearly inadmissible. 

In some instances, there may be evidence in the ser­
vicemember’s records tha t  an inquiry into the 
servicemember’s duty status was conducted. Should presen­
tation of this evidence to the judge be sufficient to cure a 
failure to indicate that the duty status change has been veri­
fied? In determining whether to admit evidence the judge 
could in theory use such evidence to conclude that the in­
formation contained in the 4187 was “ascertain(ed) through 
appropriate and trustworthy channels,” as required by 
M.R.E. 803(8). Such an interpretation of the rules would 
seem logical ,and would seem to strike B balance between 
the government’s need to have some means to present its 
case, the accused’s right to confrontation, and society’s con­
cern for accurate administration of justice. (Accuracy is a 
legitimate concern in more than an abstract sense: the au­
thor has had several clients whose 4187’s contained 
inaccurate or arguably inaccurate information). Such an in­
terpretation, however, would require the resolution of a 
number of issues that defense counsel may not wish to 
concede. 

The first is the accused’s sixth amendment right to con­
frontation. If admission of a 4187 would require an 
expansion of a traditional hearsay exception, then there re­
mains a confrontation issue. A more difficult problem is 
how to determine how much and what type of evidence is 
necessary to cure a defect in a 4187. Among the items 
which may be available are charge sheets, a DD Form 553 
(Deserter/Absentee Wanted by the Armed Forces), DA 
Form 4384 (Commander’s Report of InquiryAJnauthorized 
Absence), and copies of letters to next of kin.29 If a com­
mander attempted to follow the applicable regulations, he 
should have generated these documents at a minimum. 
There is no guarantee, however, that these documents are 
any more accurate than the 4187. DD Form 553 is verified 
against the 4187, 3o so it will simply repeat any errors made 
in the original document. USADIP will “verifv” the infor­
mation i n a  DD Form 553 before entering the 353 in to the 

National Crime Information Center. JI USADIP will con­
tact sources of information that will also have acted on 
4187’s, however, so USADIP may merely serve to amplify 
the errors that have already been made. 

Surely the charge sheet cannot serve to cure any defects 
in a 4187. That would allow the mere fact that an individu­
al is accused serve as the basis for conviction. Such a 
prospect, raises a number of constitutional issues. 

f any document could serve to cure an error in a 4187, it 
would be DA Form 4384. This form is designed to reflect 
the results of a commander’s inquiry into a ser­
vicemember’s actual duty status, reasons for absence, and 
possible whereabouts. If a 4187 and a 4384 report the same 
information, the reliability of the 4187 would appear to be 
bolstered. One could just as easily infer, however, that a 
commander who took short cuts in preparing the 4187 
probably took short cuts in preparing the 4384. (The author 
has had at least two clients with matching 4187’s and 
4384’s that either contained inaccurate information or 
which on their face gave evidence that they were not pre­
pared in compliance with applicable regulations). How a 
judge can choose between competing inferences without live 
testimony is unclear; there is always the confrontation issue 
that must be resolved if a judge attempts to. This is an area 
that is ripe for litigation and in desperate need of appellate 
court resolution of the hearsay, confrontation, and due 
process issues raised by these paper cases. 

Conclusion 

Under the old hearsay rules, unverified 4187’s and other 
4187’s with errors that were “material to the execution” of 
the document were not admissible as official records. Under 
the new Military Rules of Evidence, a 4187 was admitted 
under 803(6) as a business record. This result is inconsistent 
with the plain language of M.R.E. 803(6), and should have 
no precedential value as long as defense counsel are pre­
pared to make timely and proper objection to admission. 
There is no other case law on the issue of admissibility of 
improperly prepared 4187’s under M.R.E. 803(8). -e fact 
that the language of the old rule was grafted into the new 
public records rule indicates that the new rule is no more 
expansive than the old (insofar as it relates to 4187’s). This 
conclusion is bolstered by the requirements of the confrqn­
tation clause. It would be reasonable to conclude that a 
defect in a 4187 could be cured by extrinsic evidence of the 
document’s accuracy. This raises still more issues, however. 
The appellate courts have,been hesitant to give principled 
guidance in this area, preferring to make “either-or” deci­
sions. Defense counsel must therefore be prepared to argue 
alternate reasons for the desired outcome. 

”This was the Court of Military Appeals‘ approach in Broadnax, 23 M.I. at 394. 

’’See AR 19&9 and AR 63610, App. B. 

M,AR 190-9, para. 3-2c.(4). 

‘I AR 190-9. para. 3-2d. I .  
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, The DNA ‘6Fingerprkt99:A Guide to Admissibility 

Captain Robert R. Long, Jr.* 
Training Oficer, Trial Counsel Assistance Program 

Introduction 

News of a forensic identification tool is sweeping the field 
of criminal investigation and prosecution. This 
tool-known as the DNA “fingerprint” test-can confirm 
with near certainty whether blood, semen, or other bodily 
tissue found at the scene of a crime was deposited there by 
the suspect. 

At this writing, D fingerprint” evidence has not 
been introduced as di den= of identity at a contested 
trial by court-martial. It is only a matter of time before the 
opportunity to do so presents itself. 

’ The trial counsel to whom this opportunity is presented 
must understand the principles and procedures of the DNA 
“fingerprint”. test, and the standards for its admission at 
court-martial. There must be an understanding of the test’s 
strengths and weaknesses and its use to date. The purpose 
of this article is to provide military trial counsel with this 
information, and to present them with a guide to admissi­
bility of DNA “fingerprint” evidence. 

he Science 

, To understand the DNA “fingerprint” test, one must un­
derstand the science behind the test-genetics. The starting 
point is the cornerstone of this science-Deoxyribonucleic 
Acid, or DNA. 

” DNA: The Building Block of Life 

“Human cells contain within them all of the information 
needed to produce a complete human body. This human 

blueprint is carried in discrete packets of information 
known as chromosomes, and the material of which they are 
made is called DNA.” I 

DNA-deoxyribonucleic acid-is the building block of 
life.2 It is the material that carries a person’s genetic code 
of individuality.’ DNA is housed in virtually every cell of 
the human body as a three-foot-long chemical strand. No 
two living creatures-except identical twins-are genetical­
ly exact due to the unique DNA makeup.‘ 

Large segments of a cell’s DNA form genes, the “func­
tional units of heredity,” ’ which are located at specific sites 
along the chromosonle.6 Each nucleated cell contains 46 
chromosomes organized into 23 pairs. At the time of fer­
tilization, one half of these chromosomes originate 
maternally, and the other half paternally. The sperm cell 
and the ovum each carries 23 chromosomes; therefore, 
when these sex cells combine, the result is 23 pairs of 
chromosomes.* 

DNA is formed by a double strand, or “helix,” made up 
of nucleotide molecules. One strand originates from each 
parent. l o  The nucleotide molecules are composed of a five 
carbon sugar, a phosphate group, and one of four organic 
bases: thymine, adenine, cytosine, and guanine. I I  Nucleo­
tide molecules that are linked together by sugar/phosphate 

*The author wishes to thank Dr. Daniel D. Garner of Cellmark Diagnostics, Inc., Mr. Alan Giusti of Lifecodes, Inc., Dr. Edward T. Blake of Forensic 
Science Associates, and Captain Patrick E. Koepp, Trial Counsel, Office of the Staff Judge Advocate. HQ, 1st Infantry Division and Fort Riley; Kansas, for 
the assistance they rendered during the research of this article. The author extends his special thanks to Mrs. Frances G. Petrat for her invaluable clerical 
support.
’ Kelly, Rankin, & Wink, Method and Applications of DNA Fingerprinting: A Guide for the Non-Scientist,Crim. L. Rev. 10546, 1987. See o b  Gaensslen, 

Sourcebook in Forensic Serology, Inimunology, and Biochemistry, Aug. 1983, at 25 (“The DNA of the cell is organized in the nuclear chromosomes.”). 
Giannelli Bc E. fmwinkelried, Scientific Evidence, Section 17-8(E), at 602 (1986) [hereinafter Scientific Evidence]. 

3See A. Moenssens, F. lnbau, & J. Starrs, Scientific Evidence in Criminal Cases 355 (3d Ed., 1986) [hereinafter Scient& Evidence in Criminal Cases]. 
(“The design for every living organism is contained in information stored within the deoxyribonucleic acid (DNA) molecule” [footnote omitted]). 

Id.
’Stedman‘s Medical Dictionary, Sth Unabridged Lawyen’ Edition 580 (1982) (The g[ene] as a functional unit probably consists of a discrete segment of a 
giant DNA molecule containing the proper number o f .  . . bases in the correct sequence to code the sequence of amino acids needed to form a specific 
peptide.”). 

Id. 
’Scientific Evidence, supm note 2, at 603; Scientific Evidence in Criminal Cases, supm note 3. at 356. 

F*Scientific Evidence, supra note 2. at 603. 
’ I d .  at 603; Scientific Evidence in Criminal Cases, supra note 3, at 356. 
“Scientific Evidence, supra note 2, at 603. 
I ’  Id.  See also Scientific Evidence in Criminal Cases, supra note 3, at 356. , 
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bonds form long polynucleotide chains, known as the nucle­
ic acid. When two polynucleotide chains bind together in 
parallel fashion, M the double helix of DNA is formed. I4  

1 The double helix is bound together by hy 
between the adenine and thymine bases, and between the 
cytosine and guanine bases. Is Adenine will only bind with 
thymine, and cytosine will only bind with guanine, I 6  there­
by setting up “A-T” and “C-G” complementary base 
pairs. One helix will bind together with another when 
their bases complement each other and mate, much like 
teeth in a zipper. The double helix is twisted along its entire 
length in “spiral staircase” fashion. 

The number of base pairs in one complete DNA strand is 
astronomical. l9 The order of these base pairs along the 
strand determine a person’s genetic make-up. 2o Not all base 
pairs, however, encode genetic information. It has been esti­
mated that only about 45 percent of the base pairs is 
necessary “for normal cell operation.” 21 The purpose of the 
remaining 55 percent base pairs is a mystery.22 At random 
points along the DNA strand, the non-coding base pairs oc­
cur in a repeated sequence at points called “stutters.”23 A 
“stutter” can be roughly analogized to a skip in a musical 
record where the needle “reads” the same recorded sound­
track occurring over and over again. 

Evaluation of DNA base pair’sequences resulted in the 
discovery of intervals throughout the DNA strand called 
restriction sites.24A restriction site occurs when the base 
sequence on one helix is exactly the reverse of the base se­
quence on the adjoining helix. 25 The restriction sites occur 
randomly throughout the DNA of the chromosomes.26 

‘*Gaensslen,supra note 1 ,  at 21. 

In 1970, researchers discovered a method to cut the long 
DNA double helix at the restriction sites by applying an en­
zyme called a restriction enzyme.27The enzyme acts like 
scissors in cutting the DNA strand at the restriction sites. 
Further research revealed areas of the DNA strand that 
“showed marked variations in base sequence from one indi­
vidual to the next (called polymorphisms).”2n The cut 
DNA fragments carrying polymorphism; were called re­
striction fragment length polymorphisms (RFLP’s). 29 

Many of these RFLP’s were found to carry highly variable 
“stutter” sequences. 

The discovery of the RFLP’s revolutionized genetic re­
search. In their quest to diagnose genetic disease and other 
chromosomal abnormalities, medical researchers relied on 
the RFLP’s to isolate the genetic ailment. It became pos­
sible to isolate the specific flaw in the DNA sequence 
responsible for these diseases. At the same time it was not­
ed that the frequency ofoccurrence of these RFLP’s vary in 
the human population.32 The comparison of the DNA lo­
cation of a person’s RFLP’swith other individuals’ RFLP’s 
resulted in the ability to project a statistical frequency of 
Occurrence in the population.J3 It was determined that this 
statistical frequency could be used to quote the odds of two 
or more persons having similarly positioned RFLP’s. 

An identification technique was born. Due to the highly 
variable restriction sites and RFLP’s, no two DNA strands 
break down into the same pattern. This makes identification 
possible. Research has revealed that “the statistical likeli­
hood of any two individuals, other than identical twins, 
having exactly the same polymorphisms in these [highly va­
riable] segments of the DNA molecule, [is] extremely 
remote.” 34 While the “overall level of genetic variability in 
human DNA” is low and “most single-copy DNA probes 

”The polynucleotide chains are actually running in opposite directions when binding occurs. See Scientific Evidence in Criminal Cases. supra note 3, at 356. 
14Gaensslen, supra note I,at 22. 
I sId.  

I6Scientific Evidence in Criminal Cases, supra note 3. at 356. 
I ’  In  light of this base pair concept, scientists who know the base sequence along one helix can extrapolate and determine the sequence on the complementa­
ry adjacent helix. Id. 
“Gaensslen, supra note 1, at 23. 
I9Kelly, Rankin, & Wink, supra note I,at 106. 
20Scientific Evidence, supra note 2, at 107. 
2’ Kelly, Rankin, & Wink, supro note I,at 106. 
22 Id. 
23 DNA “Fingerprinring”Advanced As IdentiJicurion Technique, Crim. Prac. Man. (BNA) Vol. 1, No. 19 (Sept. 23, 1987), at 427 [hereinafter DNA “Finger­
printing” Advanced]. See also, Kelly, Rankin, & Wink, supra note 1 ,  at 107. 
24 Kelly, Rankin, 8 Wink, supra note 1, at 106. 
“This is known as a palindrome sequence. 4d. at 107. 
26Restriction sites occur randomly in base pair combinations of 6. Id .  at 106. 
27ScientificEvidence in Criminal Cases, supru note 3, at 357. Restrictive site enzymes are actually natural defense systems that occur in bacteria and are 
capable of recognizing the restriction site to be severed on the DNA strand. Kelly, Rankin, & Wink, supm note 1, at 107. 
28 Scientific Evidence in Criminal Cases, supra note 3, at 357. 
29 See Fact Sheet, DNA Fingerprinting: The Ulfimute Identificution Tool, Cellmark Diagnostics Inc., Jan. 1988, at 7. Restriction fragment length polymor­
phism is defined as a (“polymorphism in DNA sequence that can be detected on the basis of ditrerences in the length of DNA fragments produced by cutting 
DNA with a specific restriction enzyme.”). 
.’OKelly,Rankin, & Wink, supra note 1 ,  at 107. 

r‘ ’I Jeffreys. Wilson, Thein, Weatherall, & Ponder, DNA “Fingerprinfs” und Segregafion Analysis 01Multiple Markers in Human Pedigrees, 39 Am. J. Hum. 
Genet. 1 1 ,  12, (1986) [hereinafter DNA ’*Fingerprints“ and Segregation]. 
32 Gaensslen. supra note I ,  at 39. 
33 Id 

34Scientific Evidence in Criminal Cases, supru note 3, at 357. 
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aetect’few if any RFLP’s,” genetic probes have been devel­
oped to detect those regions that demonstrate base-pair 
sequences unique to the individual.J5’,Toput it simply, the 
more the DNA strand varies througfiout the population, 
the less likely it iS that any two persons carry the same 
RFLP’s at the same position alon 

The DNA “Fitlgerprint” Test 

ting can be accomplished, DNA must be se­
cured from the subject and from the questioned sample. 
Because every nucleated cell contains DNA, the human 
M y  is a huge reservoir Of DNA. The cells CarrYihl3 DNA 
Can be extracted from blood,’tissue, bone, Skin; hair roots,
and sperm.36 Saliva and urine are possible A 
if epithelial cells are suspended in these ex 

~’ In the laboratory, the DNA is ce 
cells and suspended in a buffer,38 The isolated DNA is then 
cut into fragments by application of restriction enzymes.39 

. n e s e  enzymes have the ability to recognize a specific se­
quence in a double-stranded DNA molecule and tQ cleave 
both strands of the molecule everywhere the sequence oc-
CUTS. Typically, the sequences are 4-6 base pairs long. 40 
The remaining fragments-still in a double-helix forma­
tion-are different sizes since the 4 6  base pair restriction 
point occurs at points spaced randomly along the DNA 
strand. 

These fragments are then subjected to electrophoresis.42 

The DNA fragments are placed in a gel medium, with posi­
tive and negative electrical poles at opposite ends of the test 

field. 43 The electrical current is .“applied across the gel 
which causes the DNA fragments to move through the gel, 
and the distance moved by each fragment depends on Jts 
size.”“ The longer, heavier (in terms of molecular weight) 
fragments do not migrate as far nor as rapidly as the short- F 

er, lighter fragments.45 The fragments are then denatured 
in order to break the double-helix into single strands. 46 

These single-strand fragments are transferred to a nylon pa­
per-like material via the “Southernmhlotting”technique. 47 

The DNA is ready to be probed. 

The probes are cloned recombin 
strands that are bombarded with r 
The probes are introduced onto the membrane -and 
bind-hybrjdizewith only those DNA fragments that 
share the complementary base sequence.so In essence, the 
probes ‘‘zip” together with the fragments. The membrane is 
then rinsed with a series of solutions to remove the frag­
ments and probes that failed to hybridize, 5’  and is exposed 
to x-ray film which results in the radioactive probes creat­
ing a banded image on the film.’’ These bands r a m b l e  the 
bar or striped inventory code used to,mark grocery and re­
tail‘products.53 This film or plate is the end product bf the 
“fingerprint” probe process, and ‘one is produced for each 
sample tested. 

When two samples are tested, the net result will be two 
x-ray plates that are compared for an exacr match. Unless 
there is a perfect match between ’the visual bars on each 
plate, the DNA in each sample came from two separate in­
dividuals.54 There are no “close calls,” no “three-out-of­

”’DNA “Fingerprints”and Segregation, supra note 31, at 12. Long stretches of the DNA strand remains the same throughout the population: All normally ,P

developed human beings have a head, two arms and two legs, for example. The focus, rather, is on those areas oftthe strand that vary dramatically from 

person to person. Lewis, DNA Fingerprints & Witness For The Prosecution. Discover, June 1988, at 47. These unique areas are the RFLP’s. 

’“Tyler, Kirby, Wood,Vernon, and Ferris, Human Blood Stain IdenfiJieolionand Sex Determination in Dried Blood Stains Using Rqeombinanl DNA Tech­
niques, 31 1. Forensic Sci. 267 (1986) [hereinafter Human Blood Ruin Identificarion]; Gill, Jeffreys, & Werrett, Forensic Application of DNA “Fingerprints, ” 
318 Nature 577, 578 (December 12, 1985). 

37 Human Blood Stain Identification, supra note 36, at 267. 

38 Kanter, Baird, Shaler, & Balazs, Analysis of Restriction Fragment Length Polymorphisms in Deoxyribonucleic Acid (DNA) Recovered from Dried Blood­
stains, 31 1. Forensic Sci. 403, 404 (1986) [hereinafter Analysis of Restriction Fragment Length Polymorphisms]. 
39Kelly, Rankin, & Wink, supra note I ,  at 107. . .  
40Lange & Boehnke, Some Combinatorial Problems of DNA Restriction Fragment Length Polymorphisms, 35 Am. J. Hum. Gen. 177, 178 (1983). 

‘I Kelly, Rankin, & Wink, supra note 1, at 106. 
421d.at 107. “Electrophoresis is the movement of charged particles in solution under the influence of an electric fi&l.*’ Gaensslen, supra note 1, at 58.  

43 Kelly, Rankin, & Wink, supra note 1, at 107 (“DNA is placed in a small slot in one end of a gel, which is made in a [mold] (not unlike a fwit jelly) about 
I O X  14 [cm] in size and about 0.5 [cm] thick.”). 
44 Id. 

’ 
45 Lange & Boehnke. supra note 40, at 178. 

4b Id. 
47 Kelly, Rankin, & Wink, supra note I ,  at 107. This method, named after its inventor, Professor Ed Southern, allows the DNA fragments to pass onto the 
nylon membrane much the same as ink moves onto blotting paper. Id. 
4u Recombinant DNA is defined as: “DNA resulting from the insertion into the chain, by chemical or biological means, of a seq
chain of DNA) not originally (biologically present in that chain). Stedman’s Medical Dictionary, supra note 5, at 1207. 

1 .  , 
49 Lange & Boehnke, supra note 40.at 178; Giusti, Baird, Pasquale, Balazs & Glassberg, Application of Deoxyribonucleic Acid (DNA) Polymorphitms io the 
Analysis of DNA RecoveredJrom Sperm. 31 J. Forensic Sci. 409.41 I (1986) [hereinafter Application of Deoxyribonucleic Acid (DNA4 Po!ymorphisms]. 
%Kelly, Rankin, & Wink, supra note 1, at 108. 
’ I  Application of Deoxyribonucleic Acid (DNA) Polymorphisms, supra note 49, at 41 1. 

“Kelly, Rankin. & Wink, supra note 1, at 108. “Different-sized bands (DNA segments) appear in different locations on the piece of film and 
ent band patterns for different individuals. If the pattern of bands generated for one individual differs from the pattern generated for a second individual, F 

then it is possible to genetically differentiate the first person from the second. This gives a basis for identification.” Fact Sheet, DNA FingerpHnting (sm): The 
Ultimate Idenfijkarion Test. Cellmark Diagnostics, Jan. 1988, at 2. 

“ I d .  See also DNA “Fingerprinring” Advanced, supra note 23, at 421. 
54 DNA “‘Fingerprinting”Advanced, supra note 23, at 428. 
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four” matches, and no false positives.s5 A total match is 
nicessary to conclude that the DNA in each test sample 
came from the same person. 56 

rn The Strengths and Weaknesses 
DNA aLhngeTp+,ttpprobes have been conducted for re­

search purposes on dried bloodstains, J7 dried sperm
stains, blood samples, 5’ sperm samples, vaginal secre­
tions, ‘ I  and hair roots.b2 The results of these tests have 
been remarkably favorable for the use Of the probe. Due to 
the affinity for the probes to mate with their WmPlementa­
ry sequences on the fragments, only a tiny amount of DNA 
is required for the Probe. 63 An amount of DNA between 
0*5 to micrograms ( u g b a n  amount from a 
single drop of blood-is sufficient to activate an exposure 
on the x-ray plate.bl Also, the test shows the uniqueness of 
an individual’s DNA “fingerprint” clearly. Even siblings’
DNA patterns a fact identifiab1eby 
parison of the plates.65 This is not the case with identical 
twins.66 

Research has demonstrated the stability of DNA as test 
material. Probes of DNA extracted from four-year-old se­
men stains and bloodstains have been successful. 67 

Additionally, sperm DNA i s  particularly hearty, a charac­
teristic that permits ready separation of sperm cells from 
vaginal secretion that contains cells from the female. An 

application of lysine will destroy and remove these female 
cells from the sample, leaving only the sperm cells for 
DNA testing.6n The survivability of DNA is further 
demonstrated by the successful extraction of the genetic 
material from mummies,69and from the 8.OOO year-old 
preserved brains of Indians recovered in a Florida peat 
bog. 70 

There are no false positive results with the DNA probe.
If the DNA has degenerated too much, the barswill not be 
recorded on the x-ray plate.71 The x-ray ,,lata will match 
identically if the two tested samples originated from the 
same person. There will be no “close-but-not-exact” 
match. 72 The only exception to this rule is where a mutant 
gene shows up as one of the ban&. 73 Although rare,74 this 
phenomenon can occur when a gene in the DNA of one of 
the samples mutated when it was replicated.75 Compa~son 
of the D~~ sequenceof a a mutant gene with 
the DNA sequence from a normal cell will show a one­
band discrepancy.76 The danger is that when samples from 
the same individual are compared for identification, the 
mutant gene will cause a mismatch which could lead to the 
improper exclusion of that person’ as the source of the sam­
ples. To confirm that the mismatch is due to the mutant 
gene, another section of the DNA strand must be probed. 77 

If there is an exact match in the second probe, a mutation is 
the likely causeof the mismatch. 78 

551d.(Leading DNA “fingerprint” researcher Dr. Alec Jeffreys has demonstrated that “either the bar codes match exactly, or only a few points in the pat­
tern match. Jeffreys has not found a situation where, for example. only two or three points don’t match”.). See a h  Analysis of Restriction Fmgmenf Length 
Polymorphisms. supra note 38, at 407 (ff the DNA sample is degraded, no bands will be produced on the x-ray plate). 
56 Caveat: A complete match is vulnerable to the rare Occurrence of a mutant gene in one of the DNA samples. DNA “Fingerprinting” Adwnced. supra note 

e 23, at 428. This mutant gene phenomenon will be addressed, infra notes 72-78, and accompanying text. 
- I J7SeeAnalysis of Restrielion Fmgmenr Lengrh Polymorphisms. supra note 38; Gill, Lygo, Fowler & Werrett, An Evaluation of DNA Fingerprinting For Fo-

rensic Purposes, 8 Electrophoresis 38 (1987) [hereinafter An Evaluotion of DNA]. 
”See Applicafionof Deoxyribonucleic Acid (DNA) Polymorphisms. supra note 49; An Evaluation of DNA, supra note 57. 
”See An Evaluation of DNA, supra note 57; DNA “Fingerprints” and Segregation, supra note 31; Jeffreys, Wilson & Thein, IndividualSpcific “Finger-

prints”of Human DNA. 316 Nature 76 (1985). 
60See An Evaluation of DNA, supra note 57. 
‘I Id. 
621d.See also Gill, Jeffreys, & Werrett, supra note 36, at 578 (Attempts to isolate DNA from the hair shaft have failed.). 
63Kelly, Rankin. & Wink, supra note I,at  107-08. 
64Jeffreys, Wilson, & Thein. supra note 59, at 77. See also Analysis of Restriction Fragmenr Length Polymorphisms, supra note 36. at 405 (Results using 1 
different amounts of DNA indicate that a signal on an autoradiogram can be generated with 1 to 4 micrograms (ug). A s  a reference point, note that studies 
show a 1 ml (4mm) bloodstain can contain between 27-73 ug DNA while 1 ml blood can contain 40 ug DNA. Therefore, approximately 200 ul blood is 
enough for two probes. Id. &e also Gill, Jeffreys, & Werrett, supra note 36, at 578 (“Approximately 5 ul of semen or equivalent semen stain and 60 ul of 
blood or equivalent bloodstain [arc required for DNA fingerprinting]”); DNA “Fingerprinting“ Advanced, supm note 23, at 428 (“10 hair rmts . . ~ will 
suffice for the test.”). But see, inIra note 106, and accompanying text. 
”DNA “Fingerprinting” Advanced. supra note 23, at 427. 
66Sec, infra notes 84-85, and accompanying text. 
67SeeGill, Jeffreys, & Werrett. supra note 36, at 577. See also Application of Deoxyribonucleic Acid (DNA) Polymorphisms. supra note 49, at 414 (“Note that 

1 high molecular weight DNA has been extracted and RFLP analysis performed in three-year-old bloodstains . . . , and i t  is possible that DNA in semen 
stains will demonstrate a similar degree of stability.”). 
68See Applicarion of Deoxyribonucleic Acid (DNA) Polymorphisms supra note 49, at 412. 
69 Paabo, Molecular Cloning of Ancient Egyptian Mummy DNA, 3 I 4  Nature &5 (1985). 
70Rensberger. 8.000-Yeor-Old Genetic Link Found, The Washington Post, May 6, 1988, at A3. 
7 1  Application of Deoxyribonucleic Acid (DNA) Polymorphisms, supra note 49, at 414-15 (“Conditions that destroy or degrade DNA do not produce an ab­
normal pattern of bands; instead no bands are observed.”). 
72SeeDNA “Fingerprinring”Aduanced. SUPM note 23. at 428 (“p]wo DNA fingerprints from the same person will always be an identical match . . . ”). 
”Id. 
14 See Jeffreys, Wilson, & Thein, supm note 59, at 78. 
75 DNA ‘.Fingerprinting” Adwnced, supra note 23, at 428. 
76 Id. 

Id. 
”Id. 
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Finally, the maintenance of records of DNA l“finger­
prints” s h o u l d .  prove qui te  manageable.)  The 
computerization of the DNA “fingerprint” is feasible since 
the DNA code is Capable of mathematical interpretation.r, 
In fact, California, New York, and Washington are study. 
ing the feasibility of creating D N A  “fingerprint” 
databases.8o 

Studies‘have also revealed problems with the DNA 
Probe- research bas noted that in~fficientamount 
of DNA may produce faint that could Prove WnfUS­
h g  for comparison P ~ ~ . 8 ’ DNA samples are 
susceptible to deterioration. Third, because all living Or­
ganisms carry DNA,in their cells, it is not carried by
human beings alone. One study noted, however, the SUC­

cessful identification of human DNA in a ,series of probes 
contrasting sheep, pig, cow, chicken, and dog DNA.83 
Fourth, the identification value of DNA is lost when the 
case involves identical twins. Because identical twins are 
the product of a single egg that, fertilization by a sin­
gle sperm separates into two cells before cell division 
begins, they carry the exact Same genetic material. 84 A 
probe .of each twin’s DNA would result in a perfect 
match. 13’ 

Presently, only commercial laboratories are set up for 
DNA testing. The use ofradioactive probes in the process 
require laboratories to be outfitted with the necessary
equipment to handle the radioactive materials.IMThis limits 
the ability of government crime laboratories to adopt these . 

Furthermbre, efforts continue to’genetically-map the full 
strand of DNA, and in so doing, more and more RFLPk 
will be isolated and recorded by researchers.w This will 
provide experts with more genetic reference points for use 
in distinguishing DNA samples for identification purposes. n 

Putting Science To work  The Laboratories 

To date,-t h r p  commercial laboratories-Cehark Diag­
nostics, Inc., of ‘Germantown, M b ;  Lifecodes, Inc.,”of 
Tar‘rytown, NY; and Cetus, he., o f  Erneryvilk;
CA-provide DNA testing services. &I three of thde labs 
probe DNA’ materia] for ide&ific$tion testing; however, 
each bas developed its own patented technique. At  
Cellmark, the approach used Was developed by Dr. Alec
~ ~ f f ~ ~ y ~ ,  and leading expert in DNAa British 
“fingerpnnting,” who h plied the DNA probes in a 
criminal investigation th ago. 91 &lhnark uses the
mLpprocess discussed abve.neprobe, and fi­
tensed to Cellmark by Lister Institute in England, is a 
multi-locus probe, Le., it examines many points along the 
DNA strand.92 The resultant x-ray shows several rows of 
black bars, looking most like the Brocery inventory codes. 
The statistical results of this method are impressive: The 
averas probability of two unrelated persons having identi-
Cal “fingerprints” under this approach iS 1-in-1 quadrillion, 
and even if the two Persons are siblings, the chance are 
then only l-in-10 trillion.93 

Like .Cellmark, Lifecodes also uses the RFLp process.procedures* It be possible in the future, however, to , Hobever; Lifecodes performsthe test using a single-locusemploy nonradioactive probes to label repetitive sequence probe (which a single site on the DNA). 9* The re-

Finally, some experts suggest that there is presently an 
hsufiicient database and lack of independent testing against 

the Plate easier to read.95 The s h i w o c u s  P uiiesa 
smaller sample than the multi-locus probe.96 tistical 

-
which to measure the claims of the commercial labomto- conclusion of the single site probe is not as convincing as 
ries, B8 although independent testing has been initiated.89 that rendered by the multi-locus probe. 97 Therefore, at 

I i 

probes.&’ sult is  an x-ray plate that shows only,two bands, making 

79Report entitled Background Infunnation’ DNA-Pn’nt(tm) Identification Test,Lifecodes Corporation (1986), at 8. 
mHerman, Britirh Police Embmce ‘DNA Fingerprinu’, Washington Post Health, Nov. 24, 1987, at 9; Moss, DNA-The New Fingerpri A Journal, 
May 1. 1988. at 70. 

See An Evaluation of DNA, SUPM note 57, at 43. 
*2 See Hockstader, DNA “Fingerprinting”Inconclusive in Scott Trial. The Washington Post, at All (DNA recovered from semen sample, which was nearly
five years old, deteriorated qo much that conclusive reading was impossible). 

’ I * 

83 See Human Bfood Stain ident@ation, S U ~ Mnote 36, at 270-71. (It found, however, that DNA from primates could cross-react with one of the probes.
hk researchem were confident, however, that primate DNA and human DNA was sufficiently different to result in minimal hybridization and that the 
chance of primate samplesbeing involved with forensic study are minimal. Notwithstanding this confidence, they suggested that the DNA sequence similar­
ities between humans and primates should be studied despite the rarity of forensic analysis of primate evidence.). 
81 DNA “Fingerprinting”Advanced. supra note 23, at 427. 7 

85 Id. 
wSee Human, Bluod Stain Identification, S U ~ Mnote 36, at 270. 1 

I .Id. 1 

California Attorney General John Van de Kamp and Professor George Sensabaugh of the University of California at Berkel ~~~l of Public H e m  
have called for independent study to validate the claims of DNA testing advocates. See Moss, S U ~ Mnote 80, at 69. 
89 The Federal Bureau of Investigation (FBI) Crime Lab at Quantico, VA is “testing blood from volunteers to fornulate its own statistics on the likelihood 
of any two unrelated individuals showing the same DNA results.” Id at 70. 
9oStipp,Genetic Map That Could Speed Diagmis of Inherited Disease Touches OfDispute. Wall Street fournal, Oct. 8, 1987, at 33. 
”Thompson, DNA’s Troubled Debut, The California Lawyer, June 1988. at 41. 
92 Cellmark also has developed a single locus probe (one that examines a simple site on the’DNA strand) in order to achieve greater sensitivity when testing 
smaller sampla. Fact Sheet, SUPM note 29, at 6. 
93 DNA “Fingerprinting” Advanced, SUPM note 23, at 427. F 

44 Moss,supra note 80, at 69. 
qs Id 
96 Id. 
97 Id. 
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least three single-locus probes are used to raise the statisti­
cal index. In the end, the group of x-ray plates will be 
analyzed together to achieve an overall.statistica1profile in 
the neighborhood of a 99.9% chance of positive 
identification.Qn 

The Cetus approach is significantly different than 
Cellmark’s and Lifecodes’. Cetus uses enzymes in what is 
known’ as the polymerase chain reaction technique. 99 

Polymerase, an enzyme, is obtained from bacteria living in 
,hot springs and geysers, and is used to amplify the target
’ DNA extracted from the questioned sample. loo The ampli­
fication is accomplished by using a device called a thermal 
cycler. lo’ Once amplified, the DNA is placed on a filter and 
gene probes are applied. If the complementary genetic se­
q u e n c r r  variant-is present, the probe will indicate the 
‘match by “lighting up” or producing a blue dot, lo* If both 
test samples show the same blue dots, there is a match. 
No x-ray “fingerprint” plate is produced. Because the target 
area on the DNA is considerably narrower than the RFLP 
approach, several gene probes are required in order to 
produce a useful average of occurrence in the population. 
With the Cetus approach, even the smallest of samples have 
the potential of being applied and tested, ’04 an advantage 
that must be weighed against its less discriminating results. 
The DNA I “spotNprobe holds the special place in forensic 
history as being the first DNA identification test used in a 
Criminal prosecution in the United States. IO5 

In the past, the Cetus approach has gained a conclusive 
genetic result using only 40 sperm head, whereas the ap­
proaches used by Cellmark and Lifecodes require *’several 
hundred thousand sperm heads or a well-soaked bloodstain 
the size of a quarter.”lm This sample requirement plagues 
the Cellmark and Lifecodes techniques. “[Mlany of the sev­
eral-hundred criminal cases handled so far [by both labs] 
qave produced inconclusive results due to low molecular 
weight of the sample.” IO7 

I 

The Evidence 

Every nucleated cell in the body has the potential of re­
vealing the identity of its “owner.” Blood, semen, or skin 
left behind at the scene of a crime by the offender is, there­
fore, critical evidence of his identity. Using the DNA 
“fingerprint,” the DNA extracted from this evidence can be 
compared with the DNA extracted from a suspect’s lilood 
sample. A match will signal that the evidence was a prod­
uct of the suspect. 

The trial counsel must ensure admission of the test re­
sults at court-martial. Two “bottom line” points of evidence 
are critical: (1) the x-ray plates showing the match between 
the sample DNA and the accused‘s DNA, and (2)  the prob­
ability statistics of another having the same DNA make-up.
To gain admission of this evidence, trial covnsel must un­
derstand the standards for admissibility, and formulate a 
detailed evidentiary foundation utilizing expert testimony. 

Admissibility 

The Standard. 

The DNA “fingerprint” test is a novel scientific tech­
nique, Le., i t  has not achieved sufficient reliability as a 
scientific method to qualify for judicial noticeLatcourt-mar­
tial. IO8 Admissibility of novel scientific evidence in the 
military is governed by the dictates of United Stares v. Gip­
son. In that case, the Court of Military Appeals rejected 
the Frye l l 0  “general acceptance in the scientific communi­
t y ”  test as the “be-all-‘and-end-all” standard of 
admissibility, and adopted the relevancy test in its place. 
This is a two-prong test. First, the scientific evidence must 
be legally relevant, and, second, if that evidence is 
presented via expert testimony, the testimony must be 
helpful. 

Legal relevance is the sum of Military Rules of Evidence 
(Mil. R.Evid.) 401,402, and 403. ‘I3 The evidence must be 

‘f id .  See also Report, supra note 79, at 1; Lewis, supra note 35, at 52. (Dr. Michael Baird of Lifecodes testified in a Florida rape case that one in tem billion 
people would have the same DNA pattern as the accused.) Toups, DNA Testing Wins Court Concession, The Fairfax Journal, July 7, 1988, at A3. (In a 
Virginia murder case, Dr. Baird testified that the accused‘s DNA pattern was only one in 135 billion.). These probabilities were achieved using the Lifecodes 
method. 
*Moss, supra note 80, at 69. 
loo Id. 
lo’ Id. 
IO2 Id. 
lo3 i d .  
‘O”Itis suggested that a sample containing only one cell from a single hair would be a sufficient sample. Thompson, supra note 91, at 41. 
‘”The case was Commonwealth of Pennsylvania v. Pestinikas. In that murder case, the prosecutor used DNA testing on the corpse of the alleged victim 

and bagged internal organs exhumed therewith. He sought to prove that the defendants had switched the organs to hide evidence of starvation due to their 
improper care of the alleged victim. Ihstead, the test proved that the organs belonged to the corpse. The prosecutor went ahead and introduced the test 
results and organs to show that the organs were from the victim, and that the organs evidenced starvation. Moss, supra note SO. at 68. 
‘“Id. Cecil L. Hider, Director, California Criminalistics Institute, opined that samples of that size are rare after most crimes. Thompson, supra note 91. at 

41. 
‘07Thompson,supra note 91, at 41.. 
’“’See United States v. Downing, 753 F.2d 1224, 1237 (3d Cir. 1985) (the fundaments of novel scientific evidence are not suitable candidates for judicial 

notice, therefore a preliminary inquiry is required before admission). 
‘0924M.J. 246 (C.M.A. 1987). 
’“Frye v. United States, 293 F. 1013 (DC Cir. 1923). 
‘“Gipson. 24 M.J. at 252. This test employs an evidentiary standard based on four rules of evidence: Mil. R. Evid. 401.402, 403, and 702. ld.  at 250-51. 
l l2!d. at 251. See also, United States v. Mance, 26 M.J.244, 247 (C.M.A. 1988); Wittman, United States v. Gipson: Out o j t h e  Frye f a n  Into fhe Fire, The 

Army Lawyer, October 1987, at 12. 
’ ‘ ‘Id.  at 251. 
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logically relevant pursuant to Mil. R. Evid. 401, i e . ,  the ev­
idence must be probative of the existence of any fact that is 
of consequence to the action, and if it is, it is then admissi­
ble under Mil. R. Evid. 402. Under Mil. R. Evid. 403, the 
probative value of the evidence cannot be outweighed by 
the danger of unfair prejudice, confusion of the issues, mis­
leading the members, undue delay, waste of’time, and 
needless presentation of cumulative evidence. 

Mil.R. Evid. 702 controls use of expert testimony at 
courts-martial. It requires that the testimony be helpful to 
the fact-finder. fn deciding whether the expert testimony 
is helpful, the military judge must employ a checklist which 
directs the balancing of the following: 

(1) the soundness and reliability of the process or tech­
nique used in  generating the evidence, ( 2 )  the 
possibility that admitting the evidence would over­
whelm, confuse, or mislead the jury, and (3) the 
proffered between the scientific research or 
test result to be presented, and particular disputed fac­
tual issues in the case. 116 

Reliability of the scientific evidence is the focus of both 
prongs of the Gipson test. The militav judge must deter­
mine whether the scientific evidence is reliable when 
evaluating both the probativeness and helpfulness of the ev­
idence. Generally, the reliability of all evidence based on 
scientific theory is dependent upon the demonstration of 
three factors: (1) the underlying principle is valid, (2) the 
technique applying this principle is valid, and (3) the tech­
nique was properly applied with respect to the evidence 
introduced. 119 

The first two factors-the validity of the underlying 
principle and the validity of the technique-are critical 
only with regard to the admissibility of evidence de­
rived from a novel scientific technique. Once a 
technique is sufficiently established, a court may take ­
judicial notice of the principle and the technique, 
thereby relieving the offering party of the burden of 
producing evidence on these issues. lZo I 

”‘Mil. R. Evid. 702 provides: 

a To evaluate reliability, and, therefore, probativeness and 
helpfulness, the military judge needs to use what the Court 
of Military Appeals termed as “tools” of persuasion. I2l 

Ironically, one of the most useful tools is that very de­
,­

gree of acceptance in the scientific community we just 
rejected as the be-all-and-end-all standard. . . . The 
point is, general acceptance [under Frye] is a factor 
that may or may not persuade; it is not the test. Other 
factors may now be equal1y.persuasive.liZ 

Other “tools” include “the degree of acceptance in the 
scientificcommunity, the [expert’s] qualifications,the use of 
[the scientific in non-legal rates of I 

errors, whether the data is  objectively measured (e.g., chem­
ical analysis) or subjectively measured (e.g.. polygrapher’s 
or handwriting expert’s opinion), and whether an expert 
pool exists for independent evaluation.”123The novelty of 
the technique, i.e., “its relationship to more established 
modes of scientific analysis, and the existence of specialized 
literature dealing with the technique are other factors.?’IZI 

This list is not exhaustive. 125 

The Foundation. 
Because DNA “fingerprint” evidence is  novel scientific 

evidence, the validity of both the underlying principle of the 
test and the technique applying this principle will have to 
be established by expert testimony. Proper application of 
laboratory procedures in the specific Case will have to be 
proven similarly. 

In order for the DNA evidekce to be admissible, the issue 
at court-martial must go to the identity of the “contribu­
tor” of the questioned blood, serum, skin, tissue, etc. Once 
this logical relevance of the test results is established, the 
probative value of the evidence must be weighed against the 
Mil. R. Evid. 403 dangers. The danger most likely to be 
triggered by this evidence is its potential to be difficult to 
comprehend. This danger is posed not so much from the in­
troduction of a matched set of x-ray plates as it is from the 
introduction of the statistical probability conclusion.126 The 
odds e.g., one-in-thirty-billion or one-in-ten trillion, are so 

If scientific, technical,or other specialized knowledge will assist the trier of fact to understand the evidence or to determinea fact in issue, a witness quali­
fied as an expert by knowledge, skill, experience, training, or education, may testify hereto in the form of an opinion or otherwise. 
115Gipson,24 M.J. at 251. Downing, 753 F.2d at 1235. See oJso Saltzburg, Schinasi, and Schlueter, Military Rules of Evidence Manual 588 (2d Ed. 1986) 

(“The test [for admission of expert testimony] is whether the expert can be helpful.”). 
Il6Gipson, 24 M.J.at 251, quoting, Downing. 753 F.2d at 1237 [footnote omitted]. 
‘I’Gipson, 24 M.J. at 251-52. “The probative value of scientific evidence . . . is connected inextricably to its reliability; if the technique is not reliable, 

evidence derived from the technique is not relevant,” [footnotes omitted]. Giannelli, The Admissibility oJNowl Scientfic Evidence: Ftye Y. United States A 
Hulf-Century Later, 80 Colum. L. Rev. 1197, 1235 (1980). 
1183‘rdeprobative value of scientific evidence depends on its reliability, and since most judges do not the scientific background to determine reliabili­
ty, the trial judge is pften forced to depend on expert testimony to ascertain probative value.” Scientific Evidence, S U ~ Mnote 2, at 32. 
‘ I9  Giannelli. supra note 117, at 1200-01 (1980); Scientific Evidence, supm note 2, at 1-2. 
‘”Giannelli, supm note 117, at 1202 [footnote omitted]. , 

lZ1GipsoG 24 M.J. at 251-52. 
lUld at 252. See also Military Rules of Evidence Manual, supra note 115, at 589 (“It should be noted, however, that Rule 703, which states the permissible 

bases for expert opinions, requires that an expert rely upon data :reasonably relied upon by experts in the particular field.’ Thiswould suggest that some 
acceptance of scientific evidence in the general fields in which the expert works is necessary if an expert is to satisfy the Rule.”). 

Wittman, S U ~ Mnote 112, at 14 (citing the Weinstein factors recognized by the Court of Military Appeals in Gipson, 24 M.J. at 252). 
lZ4Downing, 753 F.2d at 123EL-39. 
125 See Mance, 26 M.J. at 24748  p e  court applied several factors in determining that utpert testimony regarding the melanin interference test would not 

be helpful to the factfinder.). 
Iz6 Some experts believe that insufficient DNA “fingerprint”tests have been performed to allow the quotation of astronomical odds. See, sg., Toups, supra 

note 98, at A3 (Professor James S t a m  of George Washington University and a consultant for Cellmark Diagnostics questioned “how Lifecodes can establish 
‘astronomical’odds when they have done only 3,000 DNA tests”). 
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extraordinary that the numbers may be difficult to compre­
hend. To avoid this problem, the expert should describe this 
statistical conclusion in terms that the layman can under­
stand, perhaps by using a simple analogy to describe just 

P what “one-in-thirty-billion” means. 

Is the DNA “fingerprint” test reliable? The military 
judge must this when he determines the Of 
the evidence, and the helpfulness of the expert testimony.
The validity of the underlying principle of the DNA “fin­
gerprint” test and the techniques applying this principle 
must be established in order to demonstrate the test’s relia­
bility. The underlying principle is that DNA, as the carrier 
of the genetig code for a complete human being, is located 
in every nucleated cell of the body. Each person’s DNA 
make-up is unique, except in the case of identical twins, and 
identification of these unique areas along the DNA strand 
make it possible to distinguish one person from another. 

The technique is based on the fact that DNA remains in­
tact in the despite that from the body’
The DNA strand can be and broken down for anal­
ysis. Using ,probes, those areas along the strand that are 
highly unique to the individual can be located and recorded 
on an x-ray plate. Comparison of the x-ray from an individ-

I ual and the x-ray from a questioned sample, like a blood 
stain, can determine whether that person is the contributor 
of the sample. 

This reliability analysis requires the application of the 
aforementioned “tools” Of persuasion. Because the F v e  test 
is One Of the mOSt Useful-if not the most PtXSUaSiVe-tWh 
available. trial counsel should attempt to meet the test. 

I Under F v e ,  the field in which the underlying principle falls 
must be identified. Second, the Principle and technique 
must be demonstrated as having been accepted by members 
of the field,.IZ9 

To meet F v e ,  then, it must be recognized that DNA 
“fingerprinting” i s  a technique within the field of genetics. 
Inclusion of thk “fingerprinting” method within this field 
will afford trial counsel a sufficient pool of experts who are 
knowledgeable in the area of DNA probing. Once the field 
is selected, the trial counsel must show that the “finger­
print” method is generally accepted in this field. It is 
important to remember that DNA probes are used exten­
sively for medical research. This fact supports the argument 
that the underlying principle of DNA “fingerprint” is well 
established in the scientific community. If the trial counsel 

cannot establish the general acceptance of the underlying 
principle of DNA testing, the validity of the principle must 
be proven by demonstrating the successful application of 
the technique-the actual DNA “fingerprint” test. This 
may prove to be more difficult. Although there have been a 
number of studies using DNA probing as an identificationtechnique, SOme believe independent testing is 
necessary before a satisfactory database is 
available. 

Beyond F y ,other “tools” of persuasion are available to 
demowtrate the reliability of the DNA test. These include 
positive results of conventional serological tests that are 
consistent with the DNA test result; the fact that a defense 
expert observed the testing procedure; the fact that the ex­
perts are highly trained, skilled, and experienced in genetics 
and DNA probing; the lack of erroneous results; and the 
lack of any exact match of samples from different people. 
Independent, noncommercial tests confirming the identifi­
cation technique, and scientific publications supporting its use are also valuable S6tools.9SThe fact that the has 
been admitted in other criminal prosecutions is also very 
petsuasive. 

The Testimony. 

At least two witnesses should be called to lay the eviden­
tiary foundation. First, an independent expert should testify 
about the validity of the underlying principle. Second, the 
expert from the commercial laboratory is needed to testify 
a b u t  the technique applied, the procedures used that are 
unique to that hbratory, and the results The 
vantage of this approach is that, arguably, the independent 
expert is beyond the profit-m&ng cloud of the commercial 
lab and is free from such motivation in testifying. 

The independent expert should be qualified in the field of 
genetics. This witness must be capable of testifying about 
the underlying principle of the DNA “fingerprint”test and
the general techniques the principle, isolating 
and probing DNA for reasear& purposes. 131 

The commercial laboratory expert should be associated 
with the laboratory that provided the test result. This ex­
pert’s testimony will focus on two major points: The test 
conducted at his lab concluded that the evidence originated 
from the accused, and the probability that anyone else was 
the source is extremely slight (using the statistical probabili­
ty). This expert must explain the DNA “fingerprint” 

IZ7 Far example, one suggestion is to demonstrate that the odds reflect that the sample is one-of-a-kind within the populations of x number of  planet Earths. 
Iz8  Scientific Evidence, supra note 2, at 16; Giannelli. supra note 117, at 1208. Cammentators have recognized the difficulty in identifying the relevant field 

or discipline under which the principle qualifies. Care must be taken to include the major disciplines involved and to provide an expert who is knowledgeable 
in these areas. The more fluent the experts nre in the related disciplines, the greater the likelihood that the court will be properly informed and. in e5ect, 
adequately persuaded to admit the evidence. Another concern in designating the Beld is when a sub-specialty is concerned. A danger lies in choosing too 
narrow a sub-specialty in which a general consensus in that scientific community cannot be reached. See id.. at 1 2 0 M .  
I Z9  Id .  “Since establishing the underlying principle does not automatically validate a technique purportedly based thereon, the o5eror must then go on to 

prove acceptance of the technique as a separate issue.” Goodman k Zak, The Heat Is On: Thermograms us Evidence Under the Frye Standard. 8 W. New 
Eng. L. Rev. 13, 44 (1986) (footnotes omitted). This position, however, is not well-settled. As one commentator notes, “[ilt is unresolved whether the Frye 
standard requires general acceptance of the scientific technique 01 of bth  the underlying principle and the technique applying it.” Giannelli, supra note 117, 
at 1211 (footnote omitted). See also Scientific Evidence, supra note 2, at 20. (An approach requiring the acceptance of both the underlying theory and the 
technique applying it “would present problems for a technique that has been validated empirically, but whose underlying theory has not been established or 
understood completely. With such techniques there may be no general acceptance of the theory.”). Under F w  it is possible that the scientific technique 

may involve either the new application of a well-estnblished theory or the application of a new theory. In the latter case, the theory can be validatedm only empirically or inferentially, not deductively. In other words, the successful application of the technique proves the validity of the underlying theory 
or principle. In terms of the Fry test, if the technique is generally accepted. then the theory must be valid although not fully understoodor explainable. 

Id.  at 1212. 
”The lack of independent testing likely will be n major point of attack by the defense. See infra notes 132-133 and accompanying text. 
131 This witness should describe the uses of DNA probing in isolating genetic disorders in order to establish general acceptance of DNA probes. 
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procedure employed by his laboratory, and that this proce­
dure was properly applied in the case about which he is 
testifying. The testimony must be a detailed, step-by-step 
analysis -of the laboratory work and quality control proce­
dures, and must include a methodology as to how the 
statistical probability was calculated. 

The testimony and evidence in a DN,A “fingerprint” case 
is highly technical and difficult to understand. Trial counsel 
must lay out the case with a high degree of clarity and pre­
cision. To accomplish this, trial counsel must use 
demonstrative evidence in the form of charts, slides, mod­
els, etc. to assist the factfinder in understanding the expert 
testimony. The more understandable the foundation is, the 
more likely the possibility that the militaryjudge will admit 
the DNA evidence and the members will be persuaded by 
it. 

Should It Be Used? 

A sample is recovered at the crime scene. Testing reveals 
that the DNA from the sample matches the DNA from the 
accused. Should the trial counsel attempt to gain admission 
of the novel scientific test results at court-martial? 

Naturally, investigators and prosecutors would jump at 
the chance. This anxious pursuit should be tempered, how­
ever, with concern that humed use may result in adversd 
evidentiary and appellate rulings. 132 Some leading criminal 
and scientificexperts have called for independent validation 
of the claims made by the commercial laboratories before 
rushing into court. 133 Other experts take issue with these 
concerns; nonetheless, trial counsel must be aware of the 
concerns before taking the test into trial. 

To avoid potential barriers to admissibility, trial counsel 
shouid consider the following points. First, when ‘possible, 
always have the questioned samples-tested via conventional 
serological tests prior to the DNA “fingerprint” test. In this 
way, the DNA test can be used to confirm the conventional 
results, or it will serve as a last resort if the conventional 
tests come back inconclusive. Second, trial counsel must 
know in what other jurisdictions the test was admitted and 
what methodologies were used by the successful proponents 
of the evidence. Third, an expert witness should be called to 
explain the latest independent studies on the validity of the 

test, e.g., experts from the Federal Bureau of Investigation 
or University of California at Davis. 

Finally, trial. counsel must be well-versed‘in the science 
and the procedures of this novel scientific technique. The 
prepared trial counsel will have the best chance to gain ad- e 

mission of the test. Until the appellate courts speak on this 
issue, bowever,+aword of advice to trial counsel: Proceed 
with care. 

J 

The Application 

To date, DNA “fingerprint” results have been admitted 
in several jurisdictions across the United States. State 
courts in Florida, Oklahoma, New York, Washington, and 
Pennsylvania have admitted the evidence in criminal prose­
cutions.,There has been no appellate review of these cases 
to date, ‘DNA evidence has been admitted in a murder 
trial in Virginia.137 

DNA “fingerprint” evidence already has impacted on 
military’justice practice. In the celebrated Marine Corps 
&e, United States v. Scott, vaginal swabs taken from the 
rape victim were tested by Cellmark Diagnostics at the re­
quest of the defense. The swabs were used to collect semen 
samples from the victim after she was raped on April 20, 
1983. The test at Cellmark was conducted during January 
and February 1988, nearly five years after the rape. The 
DNA extracted from the semen samples at the laboratory 
deteriorated so much that a ,conclusiveresult could not be 
reached. 139 The semen samples were forwarded to Forensic 
Science Associates in Richmond; California for testing 
under the Cetus polymerase chain reaction approach. “The 
test determined that the genetic material was of a type that 
occurs in nine percent of the population. Scott was deter- 7 

mined to have the same type of genetic material.”140 
Further testing to narrow the field was halted when Scott 
was acquitted. 14’ 

int’; evidence has been admitted in at 
least one Court-martial case to date. 142 In United States v. 
Lake. 143 the defense agreed to stipulate to the admission of 
DNA “fingerprint” evidence as part of a pretrial agree­
ment. The DNA test conducted by Cellmark Diagnostics 
concluded that the sperm on the rape victim’s panties came 
from the accused. Because the defense agreed to stipulate to 
this evidence, the trial counsel was not required to lay an 

132 California Attorney General Van de Kamp warned that “a rush by prosecutors to use the new DNA typing before independent tests establish the relia­
bility of the procedure could backfire in adverse evidentiary rulings.” Moss, supm note 80, at 68. 
133 Along with Attorney General Van de Kamp (see, Lewis, supru note 35, at 44), Professor Sensabaugh (see, supm note 88) voiced concern because research 

validating DNA typing has come primarily from private sector companies. Moss, supm note 80, at 69. 
‘”Dr. Edward T. Blake, of Forensic Science Associates in Emeryville, California, argues that DNA typing i s  proven technology and that attorneys have an 

obligation to use this evidence. Moss, supm note 80, at 69. Additionally, he warns that “[p]rosecutors are leaving virgin territory for the defense to exploit at 
no risk to the defense.” Lewis, supru note 35, at 42. 

Moss, supm note 80, at 69. Presently, independent studies are being performed by these institutions. 
‘“Thompson, supru note 91, at 42. ’ E  . 
13’ Generic Tesr Triul Opens in Arlington. The Washington Post, July 12, 1988, at 85. 

Corporal Lindsey Scott, USMC, was being retried at Quantico Marine Base after the Court of Military Appeals had reversed his conviction for rape due 
to ineffective assistance of covnsel. See United States v. Scott, 24 M.J. 186 (C.M.A. 1987). 
139 Hockstader, supm note 82. 
‘40momas,DNA Tests On Murine Uncertain, The Washington Post, July 21, 1988, at DI. 
14’ Id. 
‘42Test~conducted in two other A m p  cases by Cellmark Diagnostics produced inconclusive results. One test was performed on vaginal and anal swabs 

collected from rape and homicide victims in United States v. Gray, the Fort Bragg, North Carolina case in which the accused was convicted and sentenced 
to death. The other test involved semen stains on childrens’ clothing in a child sexual abuse case at Fort Riley. Kansas. 
‘43ACMR8800570. This case i s  presently pending review by the Army Coyrt of Military Review. , 
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evidentiary foundation, and the issue of its admissibility 
will not be reviewed by the Army Court of Military 
Review. 

Beyond its criminal law use, the DNA “fingerprint” pro­
cedure has potential value in other areas of the military. 
For instance, the procedure can be adopted for identifica­
tion of remains. I*( The DNA extracted from the charred 
bones of a deceased soldier may be the only means of iden­
tification if the traditional fingerprints and dental remains 
have disintegrated. This will require the establishment of a 
complete DNA file in which a soldier’s DNA “fingerprint” 
will be reduced to a computer sequence and stored. Such a 
database would provide an excellent records pool for use in 
identifying criminal offenders in the military. 

Report, supm note 79, at 8. 12. 

Conclusion 

The DNA “fingerprint” test is available as a forensic 
identification tool. Its  admissibility at court-martial has not 
been tested on appeal, however. Therefore, trial counsel 
must be well prepared’and very methodical when htroduc­
ing this evidence at trial. 

The value of DNA “fingerprints” will increase dramati­
cally after independent studies have validated the 
techniques, and when a military-wide computer database is 
established for storage of servicemembers’ DNA “finger­
prints.” The genetic age has introduced a forensic tool of 
identification. Now is the time for military trial counsel, in­
vestigators, and forensic specialists to study these tools and 
understand the implications of their use. 

p 
1 

p 
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Clerk of Court Note 

Assigning Cases to ACMR P A i s  

“The assigning of cases to panels [of a Court of Military 
Review] is a procedural . . . matter which falls within the 
prerogative of The Judge Advocate General, and, as  dele­
gated, the Chief Judge and the Clerk of Court.” Unlred 
States Y. Vines, 15 M.J. 247, 249 (C.M.A. 1983). In the 
Army Court of Military Review, the Clerk of Court is re­
sponsible for the routine assignment of incoming article 66 
cases. The process begins with a member of the Clerk of 
Court’s office and is completed by our UNISYS 
minicomputer. 

When a record of trial arrives in the Clerk’s office, the in­
coming records manager reviews the trial result, including 
the convening authority’s action, to determine in which of 
two assignment categories the case belongs. One category is 
the ‘‘guilty plea appeal,” which means that all of the ap­
proved findings of guilty are based upon pleas of guilty. 
(Some charges may have been contested, but they were ei­
ther withdrawn, dismissed, or resulted in acquittal.) The 
other category is the “contested appeal,” meaning that the 
convening authority has approved a finding of guilty as to 
at least one specification to which the accused pleaded not 
guilty. Because we sort incoming cases according to the re­
sult of trial, it is important that the promulgating order be 
correct. 

When the assignment category is entered into the com­
puter record of the case, the computer makes the panel 
assignment by separately rotating the two categories of 
cases among the five panels of the Court. Perhaps you have 
guessed the reason why the two categories of cases are ro­
tated separately: It is an attempt to balance the workload 
among panels, resting on the assumption that more appel­
late issues will arise from the contested cases than from the 
guilty plea appeals. Over time, we expect that each panel 
will receive its fair share of the caseload. Some appellate 
courts-usually those with rotating panels-wait until 
briefs are tiled before assigning a case to a specific panel. A 
staff attorney reviews the briefs, assigning weighted values 
to the issues raised, with a view to equalizing the weighted 

values assigned to the panels. Our court does not have suffi­
cient staff to carry out this system. Moreover, since our 
case i s  assigned to a panel even before it is briefed, the deci­
sion panel can control the progress of the case, d i n g  upon 
procedural or substantive motions as they arise. 

There are exceptions to the procedure described above. 
One of them is computer based. The incoming case manag­
er enters into the computer the number of transcript pages 
in each record of trial. When the computer detects a tran­
script of 600 or more pages, it assigns that case to the next 
panel in a separate rotation because of the size of the 
record-a further attempt to equalize the workload among 
panels, because every record must be reviewed in detail 
whether or not any issues ultimately are raised by the 
appellant. 

The remaining exceptions require overriding the comput­
er’s assignment programs. Cases the court ‘remands to the 
trial or convening authority level are, when returned for 
further review (e.g.,after a rehearing), assigned to the panel 
that previously decided the case. Similarly, cases remanded 
to the court by the U.S.Court of Military Appeals are re­
turned to the panel whose decision was reviewed. 

Frequently, judges of the Army Court of Military Review 
come to the court from previous assignments as trial judges 
or staff judge advocates. We avoid assigning cases in which 
the judges were involved to the panels to which they now 
belong. Even though the other two judges of the panel con­
stitute a quorum and could dispose of the case (if they did 
not disagree; or could request a substitutejudge if they did), 
we do not wish to place them in the position of passing on 
the conduct of a trial judge or stat� judge advocate with 
whom they must now consult daily in the resolution of oth­
er cases with the collegiality required by the appellate 
process. The manager of incoming cases spots these cases 
and manually diverts them by overriding the computer
assignment. 

The final override occurs when the case received is a 
companion of one already assigned to a panel. An effort is 
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made to assign companion cases to the same panel. That is 
one reason why the?trial counsel must endorse the compan­
ion cases’ names on the cover of each record of trial. 
Failure to apprise us of the companion cases can necessitate 
reassignment of a case from one panel to another after the 
briefs have been filed and the case is under advisement, 

Miscellaneous Docket cases (article 62 appeals and Peti­
tions for Extraordinary Relief) are manually assigned to the 
panels in numerical rotation. However, Petitions for Ex­
traordinary Relief filed in pending appeals are, like 
Petitions for New Trial, assigned to the panel to which the 
article 66 appeal has been assigned. 

We think this system works equitably and efficiently. No 
system, however blind, is completely foolproof, but there is 
a safety valve: Counsel dissatisfied with the assignment of a 
case to a particular panel may, for good cause, always seek 
its reassignment to a different panel. P 

If you have other q ions about the internal operation
of the Court of Military Review or the Clerk‘s office, please 
contact the Clerk. We will be happy to address your ques­
tion in these Notes from the Clerk of Court. 

I 

TJAGSA Practice Notes ” 

Instructors, The Judge Advocate General’s School 

Criminal Law Notes 

United States v. Hill-D Court of Mili ppeals
Establishes Analytical Model for Admissibility of 

“Ultimate Issue” Testimony 

Introduction 

Prior to the adoption of the Military Rula’of Bklence 
(Rules), the ‘‘Uhlate issue” rule precluded Witnesses from 
stating opinions that resolved the ultimate issue to be decid­
ed by the trier of fact. ’ Rule 704, which is B verbatim 
adaptation of Federal Rule of Evidence 704(a), specifically 
abolishes the “ultimate issue” rule for both lay and expert 
opinion testimony. While Rule 704 has been around since 
1980, some uncertainty still exists regarding the application 
of the rule at trials by court-martial. Are “ultimate issue” 
opinions admiskible in every instance? What foundation 
must be laid? What if the opinion is based on the witness 
assuming the resolution of an “ultimate issue”? The Court 
of Military Appeals sought to answer these questions in 
United States v. Hill-Dunning. 

United States v. Hill-Dunning 

After her divorce, Sergeant Brenda Hill-Dunningapplied 
for and received basic allowance for quarters at the “with 

dependents” rate. At her court-martial for signing false 
statements and larceny, she conceded that she was not mar­
ried, but claimed that she suffered from a mental condition 
whereby she unconsciously suppressed or denied the fact 
that she was no longer married. Thus, she presented a mis­
take of fact defense to the charges. To support this 
contention, the defense offered testimony of a psychiatrist 
who had examined her. The military judge allowed the psy­
chiatrist to testify generally regarding repression and denial, 
but refused to dlow the psychiatrist to express her opinion ? 
regarding Hill-Dunning’s repression and difiial, 5 n e  mili­
tary judge, after questioving the psychiatrist, excluded the 
testimony. The judge believed that the psychiatrist’s oph­
ion was based on her acceptance of Hill-Dunning’s story.6 
Incidently, Sergeant Hill-Dunning was a mental health 
technician assigned to the base hospital. 

The court proceeded to discuss the apparent confusion 
involving opinions regarding credibility7 and opinions that 
embrace an ultimate issue. 

Opinions that embrace an ultimate issue are not,autornat­
iCdlY admissible under Rule 704.They must be otherwise 
admissible under the Rules. Therefore, for lay opinions, 
the testimony must be rationally based on the perception of 

I S. Saltzburg & K. Redden, Federal Rules of Evidence Manual 688 (4th ed. 1986). 

Rule 704. Opinion on Ultimate Issue , .  
Testimony in the form of an opinion or inference otherwise admissible is not objectionable because it embraces an ultimate issue to be decided.by the 
trier of fact. 

’6. Saltzburg, L Schinasi, & D. Schleuter, Military Rules of Evidence Manual 599 (2d ed. 1986). 

‘26 M.J. 260 (C.M.A. 1988). 

51cl. at 261. h 


61d. at 264-265. 


’In this context, the focus is not on opinion regarding truthfulness under Rule 608(a). 


OS. Saltzburg, L. Schinasi, & D. Schleuter, supru note 3, at 599. 
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the witness and helpful to a clear understanding of the testi­
mony. Expert opinions must be based on some specialized 
knowledge and helpful to the trier of fact. lo 

Opinion testimony from experts regarding the credibility
of witnesses has been the issue in many cases over the last 
few years. The proponent of such evidence was not preclud­
ed from presenting the testimony because the opinion 
embraced an ultimate issue in the case, but because either 
the opinion was beyond the scope of the experts’ expertise 
(Rule 702) or because the evidence had been found to be 
not helpful to the trier of fact (Rules 701 and 702). If, 
however, the opinion is simply based on the assumption 
that what the person said is the truth, the opinion may be 
admissible regardless of whether the opinion embraces an 
ultimate issue. l2 The fact that the opinion assumes the 
truth of the story may be disclosed on cross-examination. 
Depending on the inherent believability of the story, this 
will either undermine or strengthen the opinion. 

The court presented the following analytical model for 
handling “ultimate issue” testimony: 

a. Go back to Mil. R. Evid. 402,the basic rule for ad­
missibility, and answer the following questions: 

(1) What is the legal relevance of the evidence? 

(2) 	 What fact in controversy is being made more or 
less probable? ,and, 

- (3) 	Will the opinion be helpful to the determination 
of that fact? Mil. R.Evid. 702. Confine the ex­
pert to his or her discipline. 

(4) 	 Is there any other rule of evidence that makes 
the opinion inadmissible? 

b. 	Weigh admissibility of the evidence under Mil. R. 
Evid. 403. If the proffered opinion satisfies these tests, 
it is admissible. I 3  

The court then applied the analytical model to the facts 
and determined that the psychiatrist’s opinion regarding 
Hill-Dunning’s unconscious repression was relevant and 
helpful. l4  The psychiatrist could not testify that, in her 
opinion, Hill-Dunning was being truthful. Clear precedent 

9Rule 701. Opinion Testimony by Lay Witnesses 

required that conclusion. The psychiatrist could, howev­
er, testify “that her expert opinion was based upon her 
assumption that [Hill-Dunning] was being truthful.” l6 Al­
though the opinion embraced the “ultimate issue” in the 
case (Hill-Dunning’s state of mind), Rule 704 clearly allows 
such opinions when the expert is competent to express such 
an opinion and the opinion is helpful to the trier of fact. As 
the court noted, “ m h e  fact that [the psychiatrist’s] opinion 
was based upon her belief in what her patient was telling
her is not of moment.” 17 

Hill-Dunning provides practitioners with a model to use 
to evaluate “ultimate-issue” testimony. By providing this 
model, the court reaffirms its earlier positions on scientific 
evidence testimony and admissibility of opinions regarding 
credibility. Indeed, the court continues to provide workable 
models for the resolution of difficult evidentiary issues. 
MAJ Wittman. 

A New Level of Appellate Relief? 

Captain Robert L.Woods was charged with drunk and 
reckless driving and involuntary manslaughter. Facing trial 
by general court-martial, Woods submitted a resignation in 
lieu of court-martial under AR 635-120, some 32 days 
prior to trial. The request, however, was not forwarded un­
til after the trial was over and Woods had been sentenced to 
be dismissed from the Army and confined for 7 months. l9 

On 7 February 1985, 58 days after trial, the general court­
martial convening authority (GCMCA) approved Woods’ 
conviction and forwarded Woods’ request for resignation, 
recommending disapproval. The request was forwarded to 
the Assistant Secretary of the Army for Manpower and Re­
serve Affairs and on 2 April 1985, notwithstanding the 
convening authority’s recommendation and Woods’ convic­
tion, the Assistant Secretary approved the resignation in 
lieu of court-martial. Accordingly, on appeal Woods argued 
that this action voided the action of the court-martial and 
that his conviction should be set aside. The Court of Mili­
tary Appeals agreed. 2o 

The Court of Military Appeals found that it was “clear 
in this case that the Secretary of the Army and appellant 
mutually understood that the acceptance of the resignation 
would constitute an action in lieu of trial”21and that the 

If the witness is not testifying as an expert, the testimony of the witness in the form of opinions or inferences is limited to those opinions or inferences 
which are (a) rationally based on the perception of the witness and (b) helpful to a clear understanding of the testimony of the witness or the determina­
tion of a fact in issue. 

lo Rule 702. Testimony by Experts 
If scientific, technical, or other specialized knowledge will assist the trier of fact to understand the evidence or to determine a fact in issue, a witness 
qualified as an expert by knowledge, skill, experience, training, or education, may testify thereto in the form of an opinion or otherwise. 

I ’  United States v. A m z a ,  26 M.J. 234 (C.M.A. 1988); United States v. White, 25 M.J. 50 (C.M.A. 1987); United States v. Petersen, 24 M.J. 283 (C.M.A. 
1987); United States v. Cameron, 21 M.J. 59 (C.M.A. 1985). (Each of these cases involved child sex abuse cases and attempts by witnesses to give opinions 
regarding the believability of the victim.). 
”26 M.J. at 262. 
l3 Id. 
I4The court looked to United States v. Gipson, 24 M.J. 246 (C.M.A. 1987) for its analysis of the admissibility of opinion testimony. 
l 5  ~ u p mnote II .  
1626 M.J. at 263. 

P 17 Id 
“Atmy Reg. 635-120, Personnel Separations:Officer Resignations and Discharges (8 April 1968) (C16, 1 Aug. 1982). 

”The request was forwarded by the brigade commander the day after the trial w w  over. 

”United States v. Woods,26 M.J. 372 (C.M.A. 1988). This overturned the A m y  Court of Military Review’s decision at 21 M.J.856 (A.C.M.R. 1986). 


I d .  at 374, citing United States v. Gwaltney, 43 C.M.R. 536 (A.C.M.R. 1970). 
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promulgation of this regulation (AR 635-120) was a proper 
exercise of secretarial authority. Thus, the issue was limited 
to the timing of the Secretary’s action and whether he 
could, ex post facto, void the action of a court-martial. The 
Court of Military Appeals held that he could. First, the 
court did not want the exercise of discharge authority to 
“depend upon a race between,him [the Service Secretary] 
and the convening authority to make a judgment.”2z Sec-. 
ond, the court did not want a subordinate command’s 
inactivity in processing a request for resignation to control 
the process, noting without comment but with clear aston­
ishment, that the command in this case had not forwarded 
Wbods’ resignation request until 90 days after it was ten­
dered.23 Third,  the court noted that just  8s an 
administrative action cannot deprive a court-martial of its 
proper power, a court-martial cannot divest the Secretary 
of his lawful authority.24Thus, the court set aside Woods’ 
conviction and abated further proceedings. 

How does this affect trial practice? In cases where an offi­
cer submits a resignation in lieu of court-martial, the 
GCMCA still decides whether to go ahead with the trial or 
to hold the proceedings in abeyance. Moreover, in 87% of 
the cases the Service Secretary agrees with the GCMCA’s 
hecommendation.25 Common sense, therefore, dictates that 
all requests for resignation be expeditiously forwarded 
through the command and that”the trial be held in abey­
ance when the GCMCA recommends approval of the 
resignatidn. Judge advocates should also be Bware that the 
period spent processing the request to resign is not an ex­
clusionary period under R.C.M. 70726and that a defense 
request for delay is necessary to attribute that time to the 
defense.27 M U  Williams. 

Contract Law Note 

Remedies of Unsuccessful Offerors: GAO Bid Protests 

The Federal Government is required to obtain “full and 
open competition” through the use of competitive proce­
dures when it acquires products or services.28 A major tool 

z2 Id. at 374. 
23 Id. 
24 Id. at 375. 

for enforcing this statutory mandate is the bid protest sys­
tem. Although a vendor who believes that the government 
has violated a procurement statute or regulation may pro­
test the violation of several forums,29 the GAO is 
unquestionably the most frequently utili2ed forum. It re­
ceives approximately 3,000 complaints from dissatisfied 
bidders each year. 

GAO bid protest regulations appear in Title 4 of the 
Code of Federal Regulations, Part 21. These ,rules were 
promulgated under the authority vested in GAO by the 
Competition in Contracting Act of 1984.= Department of 
the Army Pamphlet 27-1533’ contains a discussion of the 
rules that was written only ,a few months after the rules 
were published. This note supplements the pamphlet 
through discussion of subsequent developments, including 
the new bid protest rules promulgated in December 1987. 32 

Only Interested Pczrties May Protest 
Any, “interested party” may protest the violation of a 

statute or regulation.33 An interested party is defined as an 
actual or prospective bidder whose direct economic inter­
ests would be affected by the award of a contract or the 
failure to award a Contract. The key elements in this defi­
nition are “actual or prospective bidder’’ and “direct 
economic interests.” 

Actual bidders include protesters who have ’submitted a 
bid.35The mere submission of a bid, however, is not sufli­
cient. The bidder (actual or prospective) must be eligible for 
award. 36 

z’Per phone conversation with Military Review Boards Agency, 1 September 1988, the Secretary has agreed with the GCMCA’s recommendation 87% of 
the time during the 1985 to March 1988 time frame. In some of the cases where there has been disagreement, however, the Secretary has chosen the more 
severe action and rejected the GCMCA’s recommendation for approval of the resignation in lieu of court-martial. Moreover, in the last year, there has not 
been one case where the Secretary has voided a conviction after trial, as was done in United States v. Woods. 
26 Manual for Courts-Martial, United States, 1984, Rule for Courts-Martial 707. 
27 United States v. Carlisle, 25 M.J. 426 (C.M.A. 1988). 

10 U.S.C. 0 23Ol(a)(l) (1984). 
2 9 P r o t ~ tmay be to: (I)  the contracting oficer, (2) the General Accounting office (GAO), (3) federal district courts, (4) the Claims Court, and (5) the 
General Services Board of Contract Appeals. 
)OPub. L. No. 98-369.98 Stat. 1200 (1984). 
3’ Dep’t of A m y ,  Pam. 27-153, Contract LAW (27 Sept. 1986). 
32 52 Fed. Reg. 46,445 (1987). 
334C.F.R. 4 2l.qa) (1988). 

34 Id. Bidder is used here in a general sense. It includes offerors in negotiated acquisitions as well as bidders in sealed bidding. 
7 

35 Eg., Comp. Oen. Dec. B-230086 (26 Feb. 1988), 88-1 CPD fi 204 (dismissal of protest where vendor did not submit a bid and protester’s only interest 
was as a subcontractor). 
36Comp.a n .  Dec. B-229577.(12 Jan. 1988). 88-1 CPD 21 (large business protester was not an interested party where acquisition was a e m a l l  business set­
aside); Comp. Gen. Dec. 5227797 (16 July 1987), 87-2 CPD fi 53 (suspended bidder was not an interested party because it was not eligible for sward). See 
FAR 9.403-3 concerning ineligibility of debarred and suspended bidders. 
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Prospective bidders include protesters who assert their 

htention to submit a bid.." The prospective bidder stan-
dard i s  satisfied by the expression of an interest38 in bidding 
as .a prime contractor. 39 Potential subcontractors and 
suppliers4' do not meet the standard. 

unions,47 trade associations, and taxpayers.49 If the pro-
tester does not satisfy the interested party requirement, 
counsel should coordinate a request for summary dismissal 
through the Contract Law Division, Oilice of The Judge 
Advocate General.M 

. An important exception to the prime contractor require-
ment i s  where the prime contractor is conducting an Discovery 
acquisition for the government. 42 This exception would 
probably apply where a prime contractor in a Commercial 
Activities Program contract was given authority to conduct 
acquisitions for the benefit of the government. 

The direct economic interest test is satisfied if the protest-
er is "in line for award." To be "in line for award," the 
protester must allege that it would have received the award 
if the acquisition had been properly conducted.43 For ex-
ample,44 the third low bidder would not be an interested 
party i f  its allegation was that the low bidder was 
nonresponsive. If the protest was sustained, the award 
would go to the second.10~bidder. The thud low bidder 

The protester may submit a request for specific relevant 
documents with its protest. This limited aspect of discov-
ery was added to GAO procedures in January, 1988. The 
GAO has indicated that it will apply Freedom of Informa-
tion Act standards in determining which documents will be 
released to the protester.52Requested documents must be 
provided to the protester and other interested parties Qith 
the report on the protest. Within two days of receipt of the 
report, the protester may request additional documents if 
the existence or relevance of the documents first became ev-
ident from the report.53 

would have to make allegations that would result in both If, at any stage of discovery, the contracting activity be-
the low and the second low bidders being ineligible for lieves that the requested documents are not relevant or 
award. would not be releasable under the Freedom of Information 

The direct economic interest test is also satisfied where 
the protester makes allegations such that, if the protest is 
sustained, the opportunity to compete will be regained.45 
For example, consider the third low bidder who did not 
meet the "in line for award" test. This protester could be-
come an interested party by asserting that the solicitation 

Act, the documents and the reasons for withholding them 
must be forwarded through the Contract Law Division, Of-
fice of The Judge Advocate General, to the GAO. The 
GAO acts as final arbiter of releasability.s4 

Conference on the Merits 

cI\ 

should be cancelled. The opportunity to participate in the 
subsequent resolicitation is considered a direct economic 
interest.46 

In addition to suppliers and subcontractors, the interest-
ed party requirement eliminates other common protesters: 

Upon the request of an interested party or the govern-
ment, the GAO may hold a conference on the merits of the 
protest.55 The purpose of the conference is to clarify mate-
rial issues. It i s  essentially an opportunity for oral 
argument. If a conference is held, no separate comments on 

37Comp. Gem Dec. E228155 (13 Jan. 1988), 88-1 O D  7 25 (protester did not submit a bid but alleged that protested restrictive requirements prevented 
submission). 
% 8 p .  &I. Dec. E221096 (3 Feb. 1986). 86-1 CPD 7 121 (interest is determined at the time of the protest. Protester was an inkrestad party notwith­
atanding earlier statements to the Army that it was going out of business and would not compete for the contract.) 
"Potential subcontractors arc not interested parties. See. e.& Comp. Gen. Dec. E226185 (5 Jan. 1988), 88-1 CPD 12; h p .  Gen. Dec. E228373 (26 
JM. 1988). 88-1 CPD 176. 
m O m p .  Gen. Dec. 8226185(5 Jan. 1988), 88-1 CPD 12. 
41c0mp. en. ~ e c .8225525.2(14 an. 1987),87-i CPD 7 58. 
"See, e.& Comp Gen. Dec. E227091 (IO Aug. 1987). 87-2 CPD 7 145. 
43cOmp. Gen. Dec. E230035 (la Mar.1988), 88-1 CPD 1290. 
44Although this example concerns sealed bidding, the concept also applies to negotiated procurements. See, e.g.. a m p .  Gen. Dec. E229695 (10Feb. 1988).
88-1 CPD 7 135. 
45cOmp. Gen. Dec. 8-229642 (29 Mar. 1988), 88-1 CPD I316 (unacceptable offeror is an interested party where it alleges that all other offers were 
-table.) 
* a m p .  Gen. Dec. B-225326, E225327,E225879 (6Mar. 1987), 87-1,CPD 7 260 (fourth low bidder was an interested party where it protested a defec­
tive specification which would require resolicitation). 
47Comp. Gem Dec. E225335.2(5 Feb.1987,87-1 CPD 1124. 
"Comp. Gen. Dec. E223820 (7 Aug. 1986). 86-2 CPD 9 169. 
49 a m p .  a n .  Dec. B-225687.2. E225687.3(I 1 Mar.1987), 87-1 CPD 7 275. 
504C.F.R. 8 21.3(m) provides for summary dismissal where a protest is untimely, invalid on its face, or otherwise not for consideration. GAO frequently 
dismissesprotests on its own motion where it is evident that the protest does not satisfy its regulations. In other cases, it may dismiss the protest on the basis 
of additional information supplied by the agency. Dismissal obviates the requirement for an administrative report. It should be requested as early 8s possible
in the protest proceedings. 
5' 4 C.F.R. 8 21.3(c) (1988). 
52 52Fed. Reg. 46,445 (1987). 
534C.F.R.8 21.3(d)(3) (1988). 
"4 C.F.R. 8 21.3(e) and (9 (1988). 
"4 C.F.R 8 21.5(a) (1988). 
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the government’s protest report.will be considered.J6 In- Where there is no evidence other than the conflicting state­

stead, the protester and all other parties (including the ments of the government and the protester, the protest will 

government) must file comments on the repart and confer- be denied.61 An important exception to this rule is that 

ence within seven working days of the date.of the GAO will resolve doubts concerning timeliness of a protest 

conference. 57 The protest will be dismissed :if the protester in favor of the protester.

fails to file comments or request a decision on the existing 

The degree of proof and standard of review vary with the
record. 

nature of the protester’s allegations. In matters involving 


Fact Finding Conference agency discretion, the protester must ‘makea clear showing 

of unreasonableness, abuse of discretion, or violation of a 


The fact finding conference is a recent addition to GAO procurement statute or regulation. 69 In eases where the 

protest procedures. 3g It may be held at the request of the protester challenges a solicitation requirement as being un­

parties or on the initiative of GAO to rholve a specific fac- duly restrictive, the burden is  on the government,to make a 

tual dispute which is essential to the resolution of  the prima facie case that the restriction is reasonably necessary.

protest. 60 Prelimina indications are that fact finding con- The protester must then show that the requirement is clear­

ferences will be granted sparingly. As of August 1988, only ly unreasonable.70 
three conferences have been held. 

Factual allegations must generally be proven by a pre-
Witnesses testify under oath and are subject to examina- ponderance of the evidence, but where a protester alleges

tion by all parties. While the Federal Rules of Evidence bad faith on the part of a government official, a specific in­
serve as a guide,61admissibility is determined in the sound tent to injure the protester must be demonstrated by
discretion of the GAO presiding official.62Findings of fact “virtually irrefutable” proof. 72 Prejudicial motives will not 
are made part of the protest decision. 63 be attributed to government officials on the basis of infer­

ence or supposition. ’’ Proof of negligence or inefficiency is
Matters of Proof insufficient.74 

Although the GAO will hold fact finding conferences in 
some cases, the vast majority of cases wiU be d&ided on the Attorneys Fees 
basis of the written record established by the protest, the 
agency protest report, and comments submitted on the GAO has statutory authority to award attorney’s fees 
agency report. The protester must submit all relevant evi- and bid preparation costs to successful protesters.75 In the 
dence during the protest. GAO will not reconsider its January 1988 modifiCation of its rules, GAO eliminated 

specific criteria for the award of costs and fees.76The spe­decisions*on the basis of evidence that could have been ‘cific criteria generally resulted in the award of attorney’spresented during the protest proceedings. 62 fees only in cases where the protester was unreasonably ex-
As a general matter, the burden of proof falls on the pro- cluded from competit ion,  T 7  and where GAO’s 

tester.65 That burden is not met by the protester’s mere recommendation would not result in award or another op­
statement of disagreement with the contracting agency.66 portunity to compete.78 

564C.F.R. S, 21.5(a)(2) (1988). 
57 Id .  
584C.F.R. !j21.5(a)(4) (1988). 
’94 C.F.R. 5 21.5(b), effective January 15, 1988. 52 Fed. Reg. 46,445 (1987). 
604 C.F.R. 5 21.5(b) (1988). 
61 52 Fed.Reg. 46,445 (1987). 
624C.F.R. 5 21.5(b)(2) (1988). 
6 3 4C.F.R. !j21.5(b)(3) (1988). 
64Comp.Gen. Dec. 5225057.3 (18 Aug. 1987), 87-2 CPD 1171. 
65Comp.Gen. Dec. B-228155 (13 Jan. 1988), 88-1 CPD 125 (GAO will not conduct an investigation to establish 
66 Comp. Gen. D e .  5228494 (1 Feb. 1988), 88-1 CPD 194. 
67Comp.Gen. Dec. B-228339.2 (10 Feb. 1988), 88-1 CPD 1131. 

68Comp.Gen. Dec. B-227865.3 (13 Jan. 1988), 88-1 CPD fi 23. 
”Comp. Gen. Dec. 5228544 (7 Jan. 1988), 88-1 CPD 113 (minimum needs determination); Comp. Gen. Dec. B-228490 (26 Jan. 1988), 88-1 CPD fi 77 
(evaluation of proposals); Comp. Gen.Dec. �3-228339.2 (10 Feb. 1988), 88-1 CPD 1131 (solicitation cancelled because contracting officer determined low­
est bid to be unreasonable); Comp. Gen. Dec. 5228537 (17 Feb. 1988), 88-1 CPD 1158 (nonresponsibility determination). + 

’OCornp. Gen. Dec. 5229772 (15 Mar. 1988). 88-1 CPD 1267. 
’ I  See, e.g., Comp. Gen. Dec. B-227880.4 (8 Feb. 1988), 88-1 CPD 1120; Comp. Gen. Dec. E228492 (19 Feb. 1988), 88-1 CPD fl 168. 
72Comp.den.  Dec. 5228598 (22 Feb. 1988), 88-1 CPD fi 181. 
l’Comp. Gen. Dec. E228404 (23 Feb. 1988). 88-1 CPD 1185. 
74Comp.Gen. Dec. B-224607.2 (9 Apr. 1987), 87-1 CPD 7 390. 

75 31 U.S.C. S, 3554(c)(1) (Supp.111 1985). 
76 52 Fed. Reg. 46,448 (1987). 
’l E.g.,Comp. Gen. Dec. 5226984 (20 June 1988), 87-2 CPD 7 4. 
78 a m p .  Gen. Dec. B225369.2 (15 July 1988), 87-2 CPD 7 45. 
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Under its new rules, a protester may be declared to be 
entitled to fees and costs if GAO determines that the Gov­
ernment has not complied with a statute or regulation.79 It 
is teasonable to expect that GAO will become more liberal 
with attorney’s fees, In the commentary on the January 
1988 rules, GAO stated that “the costs of filing and pursu­
ing a protest generally ,should be granted whenever a 
protest is sustained based on more than some technical vio­
lation of statute or regulation.”BoUndoubtedly, GAO will 
continue to ‘award attorney’s fees wheke no other practical 
relief is available. It also appeafs that‘ fees will be 
awarded when a protester su&ssfully ’ attacks some limita­
tion on competition, even if the protester regains the 
opportunity to compete. MAJ Ackley. 

Legal Assistance Items 
The following articles include both those geared to legal 

assistance officers and those designed to alert soldiers to le­
gal assistance problems. Judge advocates are encouraged to 
adapt appropriate articles for kclusion in local post publi­
cations and to forward any original articles to The Judge 
Advocate General’s School, JAGS-ADA-LA, Charlottes­
ville, VA 22903-1781, for possible publication in The Army 
hwyer. 

August 1988 Mailout 

In mid-August, the “1988 Legal Assistance Update” was 
mailed to Army legal assistance offices. This publication, 
which was developed from the deskbook used in the March 
1988 Legal Assistance Course, contains current information 
regarding a wide range of substantive areas including mar­
riage and divorce, support enforcement, taxation, wnsumer 
law, and the Soldiers’ and Sailors’ Civil Relief Act. The 
mailout also included A i r  Force “Shortbursts,” reports 
from the National Consumer Law Center, a Consumer In­
formation Catalogue, and newsletters published by the 
ABA Legal Assistance for Military Personnel (LAMP) 
Committee. 

Consumer Law Notes 

Dodge Pickups May Have Rear Visibility Problems 

The Indiana attorney general’s oflice has requested infor­
mation regarding consumer complaints about the rear 
visibility of the full size 1987 Dodge Ram pickup truck. 
Consumers have alleged that the rear window in the cab re­
flects objects from in front of the vehicle into the rear view 
mirror. Although these reflections can be distinguished as 
ghost or false images during daytime, at night the reflec­
tions create a false impression that an oncoming vehicle is 
approaching and close behind the pickup. In addition, 
when the driver turns to the right to look out the back win­
dow, the reflections from the back window are confusing, 

794C.F.R. 9 21.6(d) (1988). 
80 52 Fed. Reg. 46,448 (1987). 

because objects behind the pickup do not appear, but the 
driver instead sees images of objects that are actually in 
front of the pickup. 

A$ with all items published as “Consumer Law Notes,” 
legal assistance attorneys can obtain more information by 
contacting Major Hayn, Autovon 274-71 10 a t .  9724368, 
commercial (804) 9724368. 

Fraudulent Sales of “Dali” Prints . 

In a Consumer Law Note published approximately a 
year ago, consumers were alerted to fraudulent sales of 
prints, wall sculptures, and lithographs purportedly created 
by Marc Chagall and Salvador Dali (see Legal Assistance 
Items, Chagall or Charlatan?, The Army Lawyer, Sept. 
1987, at 63). That note expressed hope that the fraudulent 
sales, which had occurred primarily in Hawaii, would be 
curtailed as a result of law enforcement efforts. Unfortu­
nately, it appears that related or similar scams continue to 
bilk money from consumers who intend to purchase origi­
nal art works, reportedly costing consumers more than a 
billion dollars nationwide. 

The Wisconsin attorney general has recently obtained a 
special order enjoining the Gallerie de Philipe, the Phonix 
Corporation, and their owner, Philips Koss, from engaging 
in unfair trade practices and methods of competition in the 
sale of art. The order prohibits these Madison-based com­
panies from misrepresenting works of art as originals, from 
misrepresenting the resale value of these works, and from 
failing to disclose the use of photomechanical procedures 
on art production. Theeorder additionally requires that the 
sale of any print or similar work of art for more than 
51,OOO be accompanied by a disclosure and warranty state­
ment that contains an explanation of the means by which 
the work was produced, a description of particular aspects 
of the work, and a statement regarding the artist’s personal 
involvement in the work. The respondents are also required 
to maintain records that document the source and authen­
ticity of the art they sell and that verify the seller’s financial 
condition. 

The Missouri attorney general has recently tiled a lawsuit 
against another Madison-based company, Magnum Opus 
International Publishers, Inc. The suit is intended to stop 
Magnum Opus from selling allegedly bogus Dali prints for 
as much as $5,000 each. The lawsuit alleges that Magnum 
Opus, which has also been the subject of consumer com­
plaints in Wisconsin and New York, has misrepresented 
that the resale value of the prints will increase in the future, 
that the prints are a financial investment, and that there is a 
resale market for the prints. The suit is seeking a permanent 
injunction from making misrepresentations, restitution for 
consumers, civil penalties of $l,OOO for each violation of 
consumer protection laws, and additional forfeitures. 

”Bg..a m p .  Gen.Dec. B-228449.2 (29 Feb. 1988), 88-1 CPD 1205 (GAO’s original mommendation was ;ward to the protester. Agency requested re­
consideration on the basis that contract ‘was substantially complete. GAO withdrew ifs award recommendation and awarded attorney’s fees and bid 
preparation costs instead.) 
Eg.,a m p .  Gen. Dec.B-229806 (2 Mar. 1988), 88-1 CPD 1222 (Protester successfully chaflenged 30 mile geographic restriction in a solicitation for 

laundry services.GAO recommended resolicitation.); Comp. Gm. Dec. B-229065 (15 Jan. 1988). 88-1 CPD a 40 (Incumbent bidder omitted from bidders 
mailing list and only one offer received on the solicitation.GAO recommended resolicitation.) 
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Legislative and Judicial Activity Regarding Credit Services 
Organizations 

As previously reported (see, e.g., Legal Assistance Items, 
Further Regulation of Credit Services Organizations, The 
Army Lawyer, Dec. 1987, at 42); some states legislatures 
have regulated the conduct of credit services organizations, 
some of which charge consumers fees for providing services 
already mandated by federal law at no cost to the consumer 
or engage in other fraudulent practices. Those tracking the 
trend toward greater consumer protection in this area can 
now add Arizona to the list published in December 1987, 
which included Oklahoma, Louisiana, Texas, and Massa­
chusetts. Similar to the state laws previously enacted, Ariz. 
Rev. Stat. Ann. $6 44-1701 through 44-1712 (1988), effec­
tive September 30, 1988, governs the practices of credit 
services organizations, which the statute defines as 

one who, with respect to the extension of credit by 
others, sells, provides, performs or represents that he 
can or,will sell, provide or perform any of the follow­
ing services in return for the payment of monies or’ 
other valuable consideration: 

(a) Improving a buyer’s credit record, history or 
rating, 

(b) Obtaining an extension of credit for a buyer. 

(c) Providing advice or assistance to a buyer with re­
gard to either subdivision (a) or (b) of this paragraph. 

Ark. Rev. Stat. Ann. Q 44-1701 (1988). 

The new law identifies conduct prohibited to such organi­
zations, including collection for a serviq before providing 
it, and charging for referral of a buyer to a retail seller who 
may extend credit to the buyer, if the credit extended is on 
the same terms as those available to the general public. The 
statute further specifies mandatory disclosures, including 
general contract terms and the buyer’s right of cancellation, 
and requires that the organization obtain a surety bond in a 
specified amount. Violations are subject to injunctions is­
sued at the request of the state attorney general and buyers 
may also bring private actions for actual damages, which 
are pot less than the amount paid by the buyer to the credit 
services organization plus attorneys’ fees and costs, plus pu­
nitive damages. 

Remedial action is possible even in the absence of such 
protective legislation. The Federal Trade Commission 
(FTC) has recently obtained a preliminary injunction 
against Action Credit Systems Inc., Rusnat Inc. (a related 
corporation), and their bfficers based upon charges that 
they misled consumers by falsely and deceptively claiming 
to improve credit reports and arrange for consumers to re­
ceive major credit cards. The injunction orders defendants 

+notto misrepresent their credit services and prohibits them 
from dissipating their assets and destroying or altering their 
business records. 

Action Credit, a California-based company, sold credit 
card procurement and credit improvement services to con­
sumers through newspaper, television, and radio 
advertisements, promising that the company would issue 
Visa or MasterCard charge cards “regardless of [the appli­

‘cant’s] credit history” and assuring consumers with poor 
credit ratings that “Action Credit will help clean it up.” 
Among other allegations, the FTC asserts that Action 

Credit falsely claimed that the Federal Fair Credit Report­
ing Act (FCRA), 15 U.S.C. $ 1681 (1982), allowed it to 
remove negative information, such as bankruptcies, from 
credit reports and failed to fulfill their promise of a full re­
fund to clients who did not receive credit cards as a result 
of its services. The FTC believes that several thousand con­
sumers paid between $95 and $650’eachfor Action Credit’s 
services. 

Even better results were recently obtained in New Jersey, 
where two operators of a “credit repair clinic” were sen­
tenced to prison terms and a third received a suspended 
sentence after all three pleaded guilty to criminal fraud 
charges brought by the U.S. Attorney’s office in U.S.Dis­
trict Court in Trenton. The three included the president of 
Credit-Rite, Inc., and two others who worked for the 
“credit repair” company, which was one of the largest in 
the country until it ceased operations in early 1987. The 
New Jersey-based company operated 29 credit repair 
franchises in 13 states (Delaware, Florida, Kentucky, 
Maryland, Massachusetts, Missouri, New Jersey, Ohio, 
Pennsylvania, Rhode Island, Tennessee, Texas, and Virgin­
ia) and the District of Columbia, charging consumers 
between $500 and $700 for its services. 

In addition to this criminal prosecution, the FTC 
brought a civil action against Credit-Rite and its officers in 
early 1988, charging that the clinic misled consumers by 
falsely and deceptively claiming that it could substantially 
improve their credit records and by failing to honor its 
100% money-back guarantee. While this action is still 

.pending with respect to two of the three who were criminal­
ly prosecuted, the FTC has entered a consent agreement 
with Jeffrey Roberts, the former president of Credit-Rite. 
Pursuant to the agreement, Roberts: .1) is prohibited from 
misrepresenting the rights and remedies available under the 
federal FCRA as well as the company’s ability to improve 
consumers’ credit reports, 2) must notify prospective clients 
that they have “no legal right to have accurate information 
removed” from their credit files and must inform them for 
what period of time this information may lawfully be re­
ported, 3) must suggest that prospective clients contact the 
FTC for more information about the FCRA, 4) may not 
misrepresent refund policies and 5) must promptly and ful­
ly honor “money back” and “satisfaction” guarantees. 

While this consent agreement is frustrating because it 
amounts to a promise by Roberts that he will stop violating 
federal law, which he was obviously obligated to do,even in 
the absence of the consent agreement, legal assistance attor­
neys can provide a greater service than either the FTC 
(through its consent agreements) or the “credit repair” 
companies (which fraudulently promise services they can­
not provide) by alerting clients to the protections available 
under the FCRA and applicable state laws. In addition, 
consumers may be able to rebuild positive credit histories 
through the responsible use of credit. 

Recognizing that credit reports may be damaged by 
missed payments on credit cards or other financial obliga­
tions due to unexpected or isolated circumstances such as 
sudden job loss or large medical bills, Qomebanks will issue 
“secured” or “collateralized” credit cards. These credit 
plans require the recipient to deposit money in the bank, 
which then issues a line of credit equal to 50% to 100% of 

’ the deposit providing the consume; agrees to forfeit all or 
’ part of the deposit upan failure to repay any debt acquired 

,­
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through use of the card. Consistent payment on such ac­
counts demonstrates that the consumer is credit worthy, 
eventually enabling the consumer to obtain credit on more 
favorable terms. Bankcard Holders of America, ’ 
sylvania Avenue, S.E., Washington, D.C. 20003, 
nonprofit consumer credit organization, maintains a nation­
al list of banks that issue credit cards on such terms and 
has published a pamphlet detailing actions consumers can 
take to improve their credit profiles without paying large 
sums to credit clinics. 

Credit Card Companies Court Consumers 
Experts indicate that the credit card market is saturated 

and that, as a result, competition for new customers is 
fierce. Banks have found few ways to obtain new customers 
other than luring them away from other credit cards with a 
variety of incentives. These enticements include: reduced 
annual interest rates and fees; credit toward frequent flier 
program for all purchases; discounts on air travel, hotels, 
and car rentals; medical and legal assistance �or travelers; 
double warranties on appliances; free collision coverage on 
car rentals; insurance against theft, loss, and fire for 90 days 
on all purchases; and rebates on all purchases. MAJ Hayn. 

Tax Note 

IRS Issues Temporary Regulations Describing Floor On 
Miscellaneous Deductions 

Among the many changes made by the 1986 Tax Reform 
Act was a provision allowing miscellaneous itemized deduc­
tions only to the extent that they exceed two percent of a 
taxpayer’s adjusted gross income. The Tax Reform Act of 
1986, Pub. L.No.99-5i4, 100 Stat. 2085 (1986) [hereinaf­
ter 1986 Act]. The Treasury Department has recently 
issued temporary regulations providing guidance with re­
spect to this provision, which is commonly referred to as 
the “two percent floor”. Treas. Temp. Reg. 09 1.62-1T, 
1.67-1T, 1.67-213 and 1.67-3T. 

The floor on miscellaneous deductions makes it extreme­
ly difficult for most soldiers to claim any deduction for 
itemized miscellaneous expenses on their federal income tax 
returns. For example, a soldier with an adjusted gross in­
come of $30,000.00 may deduct itemized miscellaneous 
expenses only to the extent they exceed $600.00 ($30,000.00 
x 2%). 

Although the “two percent floor” imposes a severe limi­
tation on miscellaneous deductions, it is important to 
recognize that not all deductions are subject to the floor. 
Among the deductions not subject to the floor are moving 
expenses, interest, taxes, charitable contributions, medical 
expenses (which are subject to a 7.5% floor), and casualty 
and theft losses. The major deductions to which the floor 
does apply are those for tax preparation and tax services, 
hobby expenses, nontrade or nonbusiness expenses incurred 
to produce income, and unreimbursed employee business 
expenses. 

In the past, soldiers could claim itemized deductions for 
several relatively insignificant items, such as unreimbursed 
expenditures for fatigue uniforms, uniform insignia, profes­
sional dues, costs of subscriptions to professional journals, 
and unreimbursed educationaI and entertainment expenses. 
Although these types of miscellaneous deductions may still 
be claimed to the extent they exceed the 2% floor, the floor 

. . 

effectively eliminates the deduction of such minor items for 
most soldiers because they simply do not have enough such 
deductions to exceed the 2% floor. Congress intended this 

j 	 result because it believed that allowing these minor deduc­
tions fostered complexity in the law resulting in 
administrative and enforcement problems for the IRS and 
record keeping problems for the taxpayer. 

Another problem that may affect soldiers claiming mis­
cellaneous deductions is that the 2% floor applies after all 
other limitations or restrictions are applied to the deducti­
ble amount. For example, the new 80% limitation on meal 
and entertainment expenses is imposed first and the remain­
ing deduction is subject to the 2% floor. I.R.C. # 274(n) 
(West Supp. 1988); Treas. Temp. Reg. 0 1.67-1T(a)(2). 

Congress also changed the framework for deducting em­
ployee business expenses in the 1986 Act. Prior to 1986, 
expenses for travel, meals, and lodging while away from 
home and unreimbursed employee transportation expenses 
could be claimed as an adjustment to income. Thus, 
soldiers could claim all of these expenses without filing an 
itemized return. Under the new law, however, these types 
of unreimbursed employee business expenses are treated as 
itemized deductions subject to the 2% floor. The types of 
unreimbursed employee business expenses soldiers may 
claim include travel (not related to change of station 
moves), entertainment and meal expenses that are necessary 
and ordinary to serving in the military, educational ’ex­
penses, professional dues, and home office expenses. As a 
result of the 2% floor, at least a portion of these un­
reimbursed expenses will be disallowed. 

Expenses incurred for the production of nonbusiness in­
come are also subject to the 2% floor. Under section 212 of 
the code, ordinary and necessary expenses are deductible as 
itemized miscellaneous deductions under three separate cat­
egories: expenses for the production of income, expenses for 
the management, conservation, or maintenance of property 
held for the production of income, and expenses in COM~C­
tion with the determination, collection, or refund of any 
tax. I.R.C. 0 212 (West Supp. 1988). The types of expenses 
soldiers can claim under these categories include service 
fees paid to banks, trustees, or other custodians for manag­
ing property, IRA trustee administrative fees, safety deposit 
box fees, tax counsel and tax preparation fees, and invest­
ment advisory fees. Soldiers who rent property may 
continue to deduct expenses relating to the rental property 
without regard to the 2% floor by claiming these deduc­
tions on Schedule E, Form 1040. 

One of the more controversial issues addressed by tempo­
- rary treasury regulations is the application of the 
miscellaneous itemized deduction provision to holders of in­
terests in pass-through, entities. Treas. Temp. Reg.
0 1.67-2T. Ah investor in a pass-through entity must now 
separately take into account as an item of income and ex­
pense an amount equal to the allocable share of the pass­
through entity’s “affected expenses” to determine taxable 
income. These regulations are the result of Congress’s rec­
ognition that some individuals could attempt to shift 
miscellaneous itemized deductions to partnerships, S corpo­
rations, or other entities to avoid the 2% floor. 

The temporary regulations identify the following as pass­
‘through entities: grantor trusts, partnerships, S corpora­
tions, common trust funds, nonpublicly offered regulated 
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investment companies (RICs), and real estate mortgage in­
vestment conduits (REMICs), Treas. Temp. Reg 
Q 1.67-2T(g)(l) and 0 1.67-3T. Although there is a catchall 
for similar entities, the temporary regulations specifically 
exclude estates, trusts (other than grantor trusts), coopera­
tives, and real estate investment trusts from the list of pass 
through entities. Temp. Treas. Reg. Q 1.67-2T(g). 

* The Miscellaneous Revenue Act of 1988 will eliminate 
the application of the pass-through rules to publicly offered 
RICs .(mutual funds). Thus, mutual fund expenses will not 
be passed through to shareholders. The 1988 Revenue Act 
permanently extends the one-year delay in the application 
of the 2% floor to mutual fund expenses found in last year’s 
Revenue Act. Revenue Act of 1987 10104(a). 

The disallowance of deductions because of the 2% floor 
is often unavoidable. Taxpayers should be sure, however, to 
charge expenses properly allocable to a trade, business, or 
rental property directly to those activities by claiming the 
deduction on either Schedule C, Form 1040, for business 
expenses or Schedule D, Form 1040, for rental activity ex­
penses. Some taxpayers involved in business activities may 
also benefit by characterizing themselves as independent 
contractors and not as employees because the expenses of 
independent contfactors are not subject to the floor. The 
service recently issued a list of twenty factors that distin-

I guish employees from independent contractors. Rev. Rul. 
87-41, 1987-1 C.B. The presence of the new 2% floor will 
require legal assistance attorneys involved in tax prepara­
tion to distinguish and categorize various’ expenses to help 
generate the maximum possible deduction for clients. MAJ 
Ingold. 

Estate Planning Note 

Holographic Will Not Admitted to Probate 

Soldiers trying to avoid the expense or inconvenience of 
seeing a lawyer to draft a will should take heed of a recent 
Arizona case, I n  re Estate of Muder, 156 Ariz. 326, 751 
P.2d986 (1988). In Muder, the testator filled in the blanks 
of a printed will form in his own handwriting giving his en­
tire estate to his second wife. This will was initially 
admitted into probate. Two of the testator’s daughters by a 
previous marriage, however, appealed the decision admit­
ting the will to probate and contended that their father died 
intestate. 

An appellate court agreed with the daughters. The court 
first found that the will did not qualify as a formal, wit­
nessed will because it was not witnFsed correctly and the 
self proving affidavit contained on,the form did not con­
form to state statutory fopalities. The court went on to 
consider the argument of the testator’s surviving spouse, 
who argued that the will nevertheless was valid as a ho­
.lographic will. 

Arizona recognizes unwitnessed wills if the signature and 
all material provisions are in the testator’s hand. Ariz. Rev. 
Stat. Q 14-2503 (1988). The court found, however, that 
without the printed language the handwritten pdrtion of the 
document stated neither a testamentary nor a donative in­
tent. According to the majority, in order to be valid as a 
holographic will the intent of the testator must be evident 
from the handwritten portion of the document only. 

I One dissenting judge argued that the will was valid as a 
holographic will because the intent pf the testator was clear 
when the typed portion was considered along with the 
handwritten portion and the prlnciple of the Uniform Pro­
bate Code, adopted by Arizona, is to discover and make 
effective the intent of a decedent. Ariz. Rev. Stat. 
0 14-1 102(B)(2) (1988), derived from Uniform Probate 
Code 0 1-102(b)(2). According to the dissent, courts should 
accept as valid holographic wills that incorporate by refer­
ence printed or typed matter that is not distributive. Under 
this view, it is unrealistic to expect a testator to add the 
words “I leave to” to a distributive bequest when the 
printed will already includes this phrase. 

The risks of completing printed, fill-in-the-blank form 
wills, although perhaps fairly obvious to those trained in 
the law, are not quite so apparent to the general public. 
These documentscan be quite misleading because they refer 
to particular state laws, contain legal terms, and look 0%­
cial. Soldiers should be aware that, despite their outward 
appearances, these forms will seldom accomplish the sol­
dier’s testamentary goals when completed without the help 
of an attorney. M e  Ingold. 

Family Law Notes 

Court Invalidates Change of Benejiciary on L$e Insurance 
Policy 

In divorce and separation actions involving minor hchil­
dren, one spouse is frequently required to designate minor 
children as beneficiaries of life insurance policies to ensure 
the children’s support on the death of,the insured parent. 
This purpose could be thwarted if the parent failed to com­
,ply with the requirement and instead designated a third 
party as beneficiary. The Washington State Supreme Court 
addressed this issue recently and held that an insured can­
not validly change the beneficiary of an insurance policy 
that a divorce decree requires continued for the benefit of 
minor children. 

In Aetna Life Insurance Co. v. Bunt, 110 Wash. 2d 368, 
754 P.2d 993 (1988), the insured, George Bunt, entered into 
a separation agreement with his wife which required him to 
name his two children as irrevocable beneficiaries of a life 
insurance policy available to him as an employment benefit. 
He agreed to maintain the policy for the children’s benefit 
during their minority and to retain ownership of the policy 
as his separate property. The parties’ separation agreement 
was subsequently incorporated into a divorce and dissolu­
tion decree which also specifically required Bunt to name 
the children as beneficiaries. 

After the divorce was final, Bunt remarried and, contrary 
to the court order, named his new wife as the beneficiary of 
the policy. Bunt died a short while later and his second 
wife, former spouse, and two children claimed the proceeds 
under the policy. The insurance camer submitted the pro­
ceeds to the court for distribution. 

The trial court directed that the’insurance p r k e d s  be 
paid to the insured‘s first wife as guardian for the children. 
The court of appeals reversed this order and instead grant­
ed the second wife one-half of the insurance proceeds if she 
could show in a separate proceeding that ‘thelast premium 
was paid out of community funds. 

-


-
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The insured's second wife appealed this decision to the 
state supreme court; arguing that the insured's two children 
were mere creditors of his estate and thus were excluded by 
state law from sharing in the life insurance proceeds. The 
supreme court disagreed, reasoning that claims for child 
and spousal support were not debts but were, rather, obliga­
tions arising out of parental status and public policy. The 
court also noted that a court order imposing payment obli­
gations does not create a debtor-creditor- relationship 
between child and parent. Thus, the court ruled that the 
children could assert a claim against the insurance proceeds 
despite the existence of a state statute exempting insurance 
proceeds from legal process to enforce debt claims. The 
court also found that the insured's right 40 deal freely with 
the insurance policy was restricted by the terms of the dis­
solution decree. According to the court, the children held a 
vested equitable interest in the proceeds of the policy which 
could not be defeated by a subsequent change of beneficiary 
and were, consequently, entitled to the proceeds from the 
policy. 

-

Although the result reached in Bunt could change under 
different facts, most state courts regard the duty of parents 
to provide support as being fundamental to the public inter­
est and therefore will be reluctant to uphold a change of 
beneficiary designation even though it complies with the 
terms-.of the insured's contract with the camer. According­
ly, clients agreeing in separation agreements to name 

children as beneficiaries of life insurance proceeds should 
consider the promise irrevocable. MAJ Ingold. 

Former Spouses' Protection Act Benefits: Charring the 
Requirements 

The "Legal Assistance Items" section of The Army Luw­
yer has previously included a chart reflecting the 
circumstances under which former smuses mav receive var­
ious benefits under the Uniformed Services Former 
Spouses' Protection Act, Pub. L. 97-252, Title X, 96 Stat. 
730 (1982) (see Legal Assistance Items, Former Spouses' 
Protection Act Benefits, The Army Lawyer, Apr. 1988, at 
60). Since that time, additional health care benefits have be­
come available because there is now a group health care 
plan in which former spouses can participate. 

The following chart updates the April 1988 chart to re­
flect this change. Additionally, the notes for this new chart 
are more extensive, especially regarding benefits for former 
spouses of those who have retired from the reserve 
components. 

Legal assistance attorneys may want to use this chart, 
with or without the notes, as part of domestic relations 
handouts developed for clients. It could also be useful as a 
handout for Commanders' Calls and other classes taught by 
legal assistance attorneys. MAJ Guilford. 
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Notes: 
L 


1. Pub. L. 97-252. Title X, 96 Stat. 730 (1982). as mended. This chart rrRects all changes to the Act through the amendments in the National Defense Authorization Act for 
Fiscal Year 1987, Pub. L. 95461 (1986). 

2. For guidance on obtaining a military identillcation cerd to establish entitlementto some of de& bendlts, see Army Re&ation -3. Former ~ p o  e component
’soldiers may be entitled Id these benefits, but the rules aue somewhat m p k x ;  see the following notes for the applicable benefits. 

3. This chart assume9 that the soldier srrvs long enough to retire from an active duty or a rc8ervc combnent bf &e A h e d  e., that (s)he has 20 years of eervioe &ita- ,­
ble for retirement purpcses). 
4. Af least one court has awaided a military’retiredp y  to a’spok whom the retiree married after he & i d .  Konzen v. Konzen, 103 Wash.2d470,693 P.2d 974985). 
5. Federal law d m  not create any mi ength of overlap for this benefit; the parties’ agmmdt or state law’ ntrol a former spouse’sentitlement to designation ps an 
SBP beneficiary. 1 . 2 , 

6. Sce IO U.S.C. 88 1408(d) & 1408(e) and 32 C.F.R. Part 63 for further guidance on mandatory hgunge in the divorce daree or court.approved
former spouse initiates tKe direct pyment process by aending a written q u a t  to the applicable financecenter. 

~ , I . 

7. To qualify for my health cm provided or paid for by the military,the former 8ppouse must be unmmmed and not covered by an employer-spon’ 

U.S.C. 88 10720 & 1072(0). DA interpretation of Lhis provision holds that termination or annulment of a subsequent,marriagedoes not Fyive this F l i t .  Thesc restrictions. 
however, do nat limit eligibility to enroll in the civilian health a re  insurance plan. 
8. ‘Transitional hcalth care” is created by Pub. L. 98-525. Q 645(c) (which is not codified). and it includes full health &re for 2 yeand e r  the date 

this period, the former spouse is eligible to enroll in the civilian grouphealth care plan negotiatedby WD see note 10. Note, however,‘thatif the di 

April 1, 1985.8 “20/20/15” former spouse fie., one married to the soldier for at kast 20 years, and the soldier has at least 20 yeam of service that ere creditnbk for retirement 

purpcses, and the marriage overlaps at least I 5  years of the creditableservice) of an activeduty retireeis entitled to full health care; see IO U.S.C.Q 1072(G). A “20/20/15” former 

spouse of 8 retiree from the reserve with a divorce decree dated More  April 1. 1985, is entitled to full health cam only retiree survives to age 60 or if (s)he h t e d  to 

participate Ln the Reserve Component Survivor Benefit Plan upon becoming retirement eligible. 

9. “Fullhealth care” indudes health care from military treatment facilitiesand that provided through CHAMUS. A former epouse of a reserve component retiree is eligible for 

this benefit upon the retiree’s 60th birthday (or on the day the retiree would have been 60 if @)hedies before reaching age 60) if @)hemeets the normal qualification rules (i.e.. an 

unremarried 2O/ZOBO former spouse who is not covered by an employer-sponsored health care plank se.e 10 U.S.C. Q 10760(2). 

IO. The Department of Defense has negotiateda civilian health cnre insurance plan for any pmaon who was formerlyentitled lo militaryhealth fare but who eu&uently has lost 
the entitlement (e.&. soldiers who ETS and former spouses who do not qualify for health cam from the military). The military does not pay for or subsidizethe premiumsfor this 
insurance, but the plan includes a paranteed insurability provision if the former spouse (or other eligible pcrson) enrolls 80011 aher losing the entitlement to military health care. 
For further information. contact the Mutual of Omaha Insurance Company and ask about the Udormed Scrvica Voluntnry Insurnnw’Program. 
1 1 .  Pursuant to service regulations, commissary and PX benefits Le to be’avnilable “to the m e  ext& and on the m e  basis as the surviving spouse of a retired member.. .’I 

Pub. L. 97-252, Title X, Q l(305, 96 Stat. 737 (1982): 8ec Army Regulation -3. The date of the divorce is no longer relevant for Commissary and PX purposes. See Pub. L. 
98-525, Title IV. Q 645, 98 Stat. 2549 (1984) (mending Uniformed Smiccl Former Spousa’ Protection Act 5 1006(d)).The formaspouse must be “unranarried.” md terminn­
tion or annulment of a subsequent marriage does not revive these benefits. Qualified former spouses of reserve mponent retirees receive commissary and PX benehts when the 
retiree rcnches age 60 (or when (s)he would have reached age 60 if the retiree dies before that time,but In such the entitlement arises only if the retiree elsted to participak
in the Reserve ComponentSurvivor Benefit Plan when (s)he became retirementeligiblr, nee AR -3). Notwithstandingthe provisions of the Act and the regulation,however, the 
extent of commissary and exchange privileges in overseas locations may be restricted by host-nation custom law. 

Claims Report 
United States A& Claims Service 

The Army’s Implementation of the Health Care Improvement Act of 1986 

’ Major Philip H .  Lynch,
Chief; Medical Malpractice Branch 

Introduction , 

the growing public perckption 
malpractice crisis in the United States, Congress passed the 
Health Care Quality Improvement Act of 1986 (the Act). I 
Congress felt that the increasing occurrence of medical mal­
practice in the United States and the need to improve the 
quality of medical care required action on the national 
level. 

Within the Department of the Army, the Office of The 
Surgeon (OTSG) and the Office OfThe ’udge Ad­
vocate General (OTJAG) will share responsibility for 
implementation of the Act. Judge advocates can expect 
many questions from commanders of health care facilities, 
physicians and other health care providers (HCP’s) in­
volved in medical malpractice claims, and HCP’s involved 

n actions to restrict or suspend their medical credentials. 
is article will address implementation of the Act within 

the Department of the and discuss the effect of the 
*Acton the investigation and Settkment O f  medical mdpraC­
tice claims filed under the Federal Tort Claims Act 
(lTCA). 

Subchapter I of the Act 

Subchapter I of the Act is intended to promote profes­
sional peer review activities, the process by which’ HCP’s 
check the quality of medical care in hospitals. By analyzing 
past practices, HCP’s hope to improve future Performan= 
and establish safer and more efficienthospital procedures. 
Subchapter I also protects members’ of a professional review ,­

‘42 U.S.C.fig 11101-11152 (1987) (amending 42 U.S.C.11101-11152 (1986). 
!

* 42 U.S.C. 11101 (1987). 
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body or staff and individuals providing information to pro­
fessional review committees from liability in damages under 
federal or state law. . 

Many physicians have sued hospitals and peer review 
committee members after hospital committees revoked the 
plaintiffs privileges to admit patients. Plaintiffs in these 
suits have alleged the hospital committee members unlaw­
fully restrained the trade of medical practice and they have 
sought treble money damages under Federal anti-trust 
law.' The Act is intended to provide immunity to partici­
pants in the peer review process and to encourage 
physicians to identify and discipline incompetent 
physicians. 

In 1986 Congress enacted a separate statute which im­
munizes participants in quality assurance activities in 
military hospitals from civil liability if the HCP's acted in 
good faith based on prevailing medical standards. ' There­
fore, military HCP's already had the qualified civil 
immunity created by subchapter I of the new Act. 

Subbpter  II of the Act of 1986 

Subchapter I1 is intended to restrict the ability of incom­
petent physicians to move from state to state. The Act 
requires all hospitals, other health care entities who pay 
medical malpractice claims, and insurance companies to re­
port payment of mdical malpractice claims, judgments,
and adverse professional review actions which affect the 
clinical privileges of a physician for a period greater than 30 
days to the National Data Bank (NDB) maintained by the 
Department of Health and Human Services (DHHS). 

The NDB was supposed to have become operational on 
14 November 1987. The implementation date has been 
delayed, however, because Congress has not yet appropriat­
ed the funds for DHHS to establish the data base.' 

Subchapter I1 requires hospitals and insurance compa­
nies to report all medical malpractice settlements or 
payments in satisfaction of a judgment. Any entity that 
fails to report such a payment is subject to a $lO,OOO fine 

for each nonreported payment, HCP's are not entitled ta 
due process procedures prior to submission of their names 
to the NDB. ,When operational, all payments will be re­
ported to the NDB. Io 

Health care entities will also be required to report sanc­
tions taken against any physician whose license is revoked, 
suspended, or otherwise restricted for more than 30 days to 
their State Board of Medical Examiners (state board). This 
includes any action where the physician accepts the revoca­
tion of clinical privileges rather than face disciplinary 
action. A health care entity,can voluntarily report other li­
censed HCP's to their state board if the HCP's credentials 
are suspended for longer than 30 days. Each state board 
must, in turn, report the information to the NDB. l 1  

The statute originally authorized disclosure of NDB data 
to the involved practitioner, to health care entities con­
ducting peer review activities, or parties involved in medical 
malpractice actions. '*The statute was amended in 1987 to 
remove the language authorizing disclosure of NDB data to 
parties in a malpractice action, but does allow disclosure of 
NDB data in accordance with regulations of the Secretary 
of DHHS,or disclosure of such information to a party 
authorized under applicable state law. l 3  

On 21 March 1988 DHHS published proposed regula­
tions implementing the Act. The proposed regulations seek 
to limit disclosure of NDB data to attorneys or individuals 
acting on their own behalf who have filed an action in fed­
eral or state court against a hospital, and who request 
information regarding 'a specific HCP. The regulations 
would allow disclosure of information to attorneys or indi­
viduals representing themselves in medical malpractice 
actions only upon submission of evidence that the hospital 
failed to obtain information from the NDB prior to hiring 
an HCP as required by the Act. l4 DHHS could resist any 
other requests for NDB data under the Freedom of Infor­
mation Act by citing the confidentiality provisions of the 
Act and the Privacy Act. One possible argument for pro­
tecting data supplied by DOD is the continuing 

CI, 

1 
I 

'42 U.S.C. 8 1 1  111 (1987); see Igelhart. Congress Mows to Bolster Peer Review: The Hecrlzh Core Quality Improvement A b  ofl986, 316 New Eng J. Med. 
960 (1987). The Act docs not preclude actions under any federal or state law relating to civil rights action.See U.S.C. 8 1 1  1 1  I #(a)(I)(D) (1987). 
'See sg.. Patrick v. Burget, 10s S. Ct. 1658 (1988). rehearing denied 108 S. Ct. 2921 (1988); Marrese v. Interqusl, Inc., 748 F.2d 373, (7th Cir. 1984), cert. 
denied 472 US. 1027 (1985); Hoover v. Ronwin 466 U.S.558 (1984), rehearing denied, 472 U.S.1027 (1985); Oltz v. St. Peter's Community Hospital, 656 
FSupp 760@. Mont. 1987). United,Statcs V. North Dakota Hosp Ass'n, 640 F.Supp 1028 (D.N.D. 1986). In addition to antitrust actions. physicians have 
sued hospitals and other physicians seeking reinstatement of privileges based on racial discrimination,professional discrimination (osteopaths versus medical 
doctors), defamation, and contractual theories; see Firestone, Malicious Deprivation of Hospital Slog Privileges, Legal Aspects of Medical Practice, May, 
1986, at 6.

'IO U.S.C. 8 1102 (1986); see Woodnrlf, The Confidentiality o/Medical Quality Assurance Records, The A m y  Lawyer, May 1987. at 5. 
642 U.S.C. 88 11101-1 I 1 3 4  (1987); see also the legislative history which describes the inability of state licensing boards, hospitals, and medical societies to 
weed out incompetent or unprofessional doctors and even when such d a c t m  have been disciplined,they have simply moved to another state. The Act re­
quires hospitals and licensing boards to report all disciplinary actions and medical malpractice settlements to the National Data Bank (NDB) and to seek 
NDB data before granting privileges to new physicians. 1986 U S .  Code Cong. and Admin.News 6384.
'Implemeniationof "Health Care Quality Improvement Act" Dekayed: IO Health Law Vigd 23 (1987). 
'42 U.S.C. 5 11I3l(a) (1987). 
942 U.S.C.8 11131(c) (1987). 
"42 U.S.C. 8 1 1  131 (1987); See DOD Fact Sheet: The National Data Bank dated 26 October 1987. The fact sheet discusses the Department &Health and 

Human Services Inspector General recommendation that malpractice settlements under S30,OOO not be reported to the NDB. 

"42 U.S.C. 4% 11132-11134 (1987). 
1242U.S.C. 8 11137(b)l(1986); see also the Privacy Act Systems Notice for the Health Care Quality Improvement Act of 1986 at 52 Fed,Reg. 177, 34721 

(1987) One of the l i t d  mutine uses for NDE data is to attorneys who have 6led a malpractice action or claim on behalf of a client in federal or state court. 
"42 U.S.C. 5 lll37(b)l (1987). 
I453 Fed. Reg. 54,9267 (1988). 
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confidentiality of Quality Assurance data under 10 U.S.C. 
Q 1102.15 I -

The 1987 amendment to Act also allows,DHHS to 
collect user fees for health care entities who request infor­
mation from the data bank.16 This will enable DHHS to 
make the NDB partially self-supporting. DHHS expects 
Congress to include funds in the FY 1989 DHHS budget 
for the awarding of a contract to establish and operate the 
NDB. l7 

DOD Implementation of the National Data Bank 

On 21 September 1987 the Assistant Secretary of Defense 
(Health Affairs) and the Assistant Secretary of Health, 
Public Health Service, DHHS signed a Memorandum of 
Understanding(MOW implementing DOD participation in 
the NDB.18 The MOU requires DOD to report all licensed 
HCP’s found responsible for settled medical malpractice 
claims and medical malpractice suits lost by the United 
States, and also to report HCP’s whose clinical credentials 
are revoked or suspended. The DOD Instruction imple: 
menting the MOU has not yet been issued in final form. l9 

The Act requires submission of the names of involved 
HCP’s to the National Data Bank following payment of a 
medical malpractice settlement or judgment. DOD has de­
cided that there will be’ peer review of each filed medical 
malpractice claim. z’ 

The MOU requires DOD to have each claim where a 
payment is made analyzed and reports submitted in the fol­
lowing manner: 

Standard MedicaZ Care. Payments made for claims in 
which the patient was found to have received appropri­
ate care should be reported under the name of the 
primary physician. 

L 

l 5See supra note 5 and accompanying text. 
1642 U.S.C. 4 11137@)(4) (1987). 

Minor deviation from stundards of care. When pay­
ments are made for claims in which the patient was 
found to have received care that was substandard .in 

or respects, a separate report shall be submitted for 
titioner found to have provided ‘substandard 

Major deviation from standards of care. When pay­
ments are made for claims in which the patient was 
found to have received care that was substandard in 
major respects, a separate report shall be submitted for 
each practitioner found to have provided substandard 
care. 21 

Payments made for claims or in satisfaction of a judg­
ment where there is a deviation from the standard of care 
but outside the control of HCP’s will not be reported to the 
NDB. The MOU gives three examples of such incidents: 
power failure, accidents unrelated to patient care, and mis­
labelling of drugs by the supplier.22 

The most controversial section of the MOU is the re­
quirement to report the name of the primary physician to 
the NDB when a military hospital’s peer review committee 
determines that the standard of care has been met. If a 
claim has been paid, at least one physician’s name will be 
reported to the NDB. The actual effect of reporting a physi­
cian’s name to the NDB remains unknown but military 
HCP’s are concerned that future civilian employment will 
be afkted by the entry of their names in the NDB, and 
they are particularly concerned with their names being sent 
to the NDB when their peers have determined they “met” 
the standard of care. *’ 

Military physicians who remain on active duty after com­
pletion of their residencies often cite their immunity from 
personal liability, under the Gonzales Act,” as one factor 
in deciding to stay on active duty. Staff physicians have tac­
itly accepted sometimes inadequate stalling and poorly 

17TelephoneInterview with Dr. Margaret Wilson, Department of Health and Human Services (13 Apr. 1988). 
Memorandum of Understanding signed by the Assistant Secretary of Defense fgr Health Affairs p d  the Assistant Secretary of Health, Public Health 

Service, Department of Health and Human Services implementing the Health Care Quality Improvement Act of 1986, 21 Sept. 1987 [hereinafter MOU]. 
I9Draft DOD Instruction Memorandum of Understanding between the Department of Health and Human Services and the Department of Defense Relat­

ing to Requirements of Public Law 99-60 (sic), “ n e  Health Care Quality Improvement Act of 1986,” 21 Sept. 1987. The draft DOD instruction statcs that 
each Military Department shall prepare regulations establishing standards for professional review actions and due process appeal procedures of professional 
review actions using the guidance provided in Section 412 of the Act. (codified at 42 U.S.C. 8 1 1  112 (1987)). Section 412 of the Act requires health care 
entities to give physicians 30 days notice of a proposed decredentialing action against the physician. ’be notice must include the reasons for the action. the 
right of the physician to request a hearing, a summary of the rights in the hearing, the right to representationby an attorney and the right to have a record 
made of the proceedings. The draft W D  instruction does not indicate if the due process appeal procedures in Section 412 of the Act apply to the reporting 
of medical malpractice claims to the NDB.’ 

In actions to limit, suspend or revoke clinical privileges A m y  Reg. 40-66, Medical Services: Medical Records and Quality Assurance Administration, 
para. 9-17 (31 Jan. 1985) [hereinafter AR 40-661, gives HCP’s 10 days to request a hearing following notice of a proposed credentkdhg action. Once a 
hearing is requested, the chairperson of the hearing committee must schedule the hearing within ten duty days of the notificetion. HCP’s have the right to 
consult legal counsel. Military counsel are not allowed to represent HCP’s at a credentials committee hearing. HCP’scan employ civilian counsel and the 
civilian counsel may attend the hearing but they cannot question witnesses or present legal arguments during the hearing. AR 40-66, para. 9-17; see also 
Health Services Command SJA Newsletter #3, dated 9 March 1988 which discusses credentials hearinp and recommends that a hearing committee 
chairperson gives a respondent a minimum of ten days after notification to prepare for a hearing. The draR DOD Instruction q u i r e s  compliance with the 
due process procedures of 4 412 of the Act giving physicians the right to 30 days notice of a hearing and the right to an attorney. 

The final DOD Instruction should clarify the due process procedures for credentialhg actions and resolve the differences between AR 4 0 4 6  and the Ad. 
Telephone interview with Dr. (Col) Edward Haines. Office of the Assistant Secretary of Defense (Health Affairs) Professional Affairs and Quality Assurance 
Branch (10 June 1988). 
”MOU, para. (a)l. 
21 Id. 
22 MOU, para. (a)2. 
23SeeTornich, Military Doctors Wary ofNew Data Collection,U.S. Medicine, Jan. 1988, at 2. 
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equipped facilities in exchange for their immunity from per­
sonal civil liability. Military physicians are likely to become 
much more vocal in their dissatisfaction with support staff 
and facilities when the quality of patient care is affected and 
their exposure to national data base reporting is increased 
by patients who express their unhappiness with the military 
health care system by filing medical malp 

DOD has decided that physicians in graduate %medical 
education (residents) will not be reported to the NDB.= 
Military staff physicians are likely to closely supervise re­
sidents caring for patients, because the staff physician will 
be reported to the NDB if a claim is settled even if the hos­
pital peer review committee determines that the resident, 
and not the staff physician, failed to meet the standard of 
care. As the Act does not limit the reporting of residents to 
the NDB, military staff physicians will undoubtedly ques­
tion why they will be treated differently from residents who 
often make independent patient care decisions. 

In addition to reporting medical malpractice claims, the 
MOU between DOD and DHHS requires DOD to report 
all instances in which a DOD HCP’sclinical privileges 
were denied, limited, restricted, or revoked by a DOD 
agency for reasons of incompetence or negligent perfor­
mance. The Act requires reporting of such actions after an 
HCP’s credentials have been limited for at least 30 days. 
The MOU does not establish such a 30 day period but ap­
pears to require the reporting of such actions for even a one 
day limitation of privileges.26 

DOD agencies will also be required to report all in­
stances in which a DOD HCP i s  found guilty after 
appellate review, pleads guilty, or is discharged in lieu of 
court-martial for unprofessional conduct as defined in 
DOD directives.27 

The Assistant Secretary of Defense (Health Affairs), Dr. 
William Mayer, sent a memorandum to the Secretaries of 
the Military Departments on 26 April 1988 directing the 
reporting of medical malpractice claims data to DOD.28 
DOD will use the information to submit reports to the 
NDB, when operational, and to analyze medical malprac­
tice data at DOD level. Dr. Mayer requested that the 
Military Departments submit data on all medical malprac­
tice claims closed after 1 January 1988. Closed cases 
include claims denied, settled, or litigated. All litigated 
cases will be reported, regardless of outcome. Supplemental 
reports will be submitted to show the change in status of a 
claim or litigation. Three separate reports would be 
required when a claim is denied, when a judgment is ren­
dered by a court, and when the judgment is modified on 
appeal. 

To implement the DOD requirements, Staff Judge Advo­
cates (SJA’s) and Medical Claims Judge Advocates 

(MCIA’s) will be required to submit the DOD claims data 
form with all dental or medical malpractice claims trans­
ferred to U.S.Army Claims Service with or without a seven 
paragraph memorandum. SJAWMCJA’s will also be 
required to submit the DOD form for all dental or medical 
malpractice claims denied or settled within local 

CJA’s/MCJA’s will complete the D b D  form in coordi­
nation with the risk manager of the medical or dental 
treatment facility (MTFDTF) regarding the medical diag­
noses and procedures involved in the claim, description of 
the claimant’s injury and peer review. 

Judge Advocates aud the National Data Bank 
The reporting of medical malpractice data will involve 

judge advocates in several ways. Claims judge advocates 
will be directly involved by providing their local military 
treatment facilities (MTF’s) with copies of medical mal­
practice claims when the claims are filed to facilitate the 
initiation of professional review as well as completion of the 
DOD form described above. 31  

Claims judge advocates are encouraged to avoid partici­
pating in the deliberations of the MTF peer review or 
credentials committee to lessen the perception of the CJA 
as a participant in the process of identifying HCP‘s for re­
ports submitted to the NDB and DOD.32 This is 
particularly important since the implementation of the 
NDB may make military H e ’ s  less willing to aid the CJA 
investigating medical malpractice claims, or make the CJA 
slant his investigation toward no liability, since the long 
term impact of the NDB on medical careers is uncertain. 
CJA’s are encouraged to conduct their claims investigation 
separate from any peer review activity. The military medi­
cal community should assess the quality of medical care 
rendered to a particular claimant in a separate deliberative 
process. 

If CJA‘s do not advise the MTF peer review committee, 
another attorney in a local staff judge advocate’s office will 
be designated to advise the peer review committee. At’most 
installations, a judge advocate from the administrative law 
branch should be assigned to advise the peer review com­
mittee. The division of roles between the CJA and an 
administrative law attorney may be difficult to implement 
because MTF commanders prefer to receive advice from 
one attorney and they frequently discuss peer review and 
credentialingissues with the CJA. The local SJA should get 
involved as necessary, to explain the issues and resolve any 
problems. 

Legal assistance attorneys may be involved in counseling 
HCP’s who are identified as care providers in medical mal­
practice claims. Military HCP’s and their civilian peers 

2sTelephone interview with Major Ronald Boyd, Quality Assurance Oilice,office of The Surgeon General (3 Mar.1988). 
%MOU, para. (b). 
27MQU,para. (c). See Dep‘t of Defense Directive 6025.11, DOD Health Care Provider Credentials Review and Clinical Privileging, 20 May 1988 which 
lists misconduct actions reportable to state Licensing boards and professional disciplinary data banks. 

Dep‘t of Defense Memorandum, AS-HA subject: Medical Malpractice Reporting, 26 Apr. 1988. 
29Dep‘tof the A m y  Message 1917302 Aug, Subject: Reporting of Malpractice Claims. The DOD letter was attached to the subject message in its entirety. 
K,Id. 

Dep’t of the Army Message 2912352 Oct. 87, Subject: Reporting of Malpractice Claims. This message requires CJA‘s to noti@ local MTF/DTF Com­
manden when a claim is filed. 
32 Advising the Hospital Commander, The Army Lewycr, Jan. 1987. at 47. 
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have expressed great concern about the effect of their inclul 
sion in the NDB on their ability :to obtain medical 
malpractice insurance and future employment. 33 Legal as­
sistance attorneys should become familiar with the peer 
review process and the potential impact on an HCP’s medi­
cal career. 

Similarly, a judge advocate assigned to the Trial Defense 
Service must consider the adverse effect of a HCP-client’s 
administrative separation or court-martial. Under the terms 
of the Memorandum of Understanding between DOD and 
DHHS, an HCP discharged administratively in lieu of 
court-martial or convicted at court-martial of unprofession­
al conduct will be reported to the NDB.34 Therefore, a 
defense counsel representing an HCP must cbnsider the ef­
fect of the N P B  on his client’s future employment in 
addition to considering the punishment that may iesult at 

I3 See supra note 23 and accompanying text­

”See MOU,para. b. i 
I . 

, 

Tort Claims Note , 

Claims for Lost Packages Handled by Uni 
(UPS) 

Claims for lost, damaged or undelivered packages ’left a t  
unit mail rooms or with unit headquarters by United Parcel 
Service (UPS) or its employees, should not be paid but 
should be sent to the local office of UPS for payment. By 
virtue of an agreement with the U.S. Army, UPS remains 
liable for damage and loss even though the package has 
been properly signed for by the authorized representative of 
the unit in question. The agreement is set out in Appendix 
B, Army Regdation 65-75. MAJ Brown. 

Personnel ClaimsNote , 

Deduction for Lost Potential Carrier Recovery-

Personnel from the General Accounting Office have in­
formed USARCS that some field claims offices are waiving 
deduction of lost Potential Carrier Recovery (PCR) without 
authority. 

When a claimant fails to provide timely notice of loss or 
damage to household goods or holdbaggage using*the DD 
Form 1840/1840R, unless a claimant demonstrates “good 
cause,” claims offices are required to deduct 100% of the 
lost PCR on claims received after July 1, 1988 (Personnel 
Claims Bulletin 96 (Revised), USARCS Claims Manual, 23 
March 1988). For claims received prior to July I,a 50% 
deduction is applicable on shipments involving Increased 
Released Valuation, although a 100% deduction is still ap­

trial. ‘(Notethat at present there is no authority for military 
counsel to represent HCP’s in a credentialing action.) 

. ” I , 

ondusion 
ys 

gignificant change in the military 
medical system with the’enactment of the Health Care 
Quality Improvement Act of 1986 and the pending estab­
lishment of the National Data Bank. Judge Advocates 
should keep abreast of medical malpractice reporting re­
quirements. Congress and DOD will closely monitor the 
reporting actions of the Military Departments to the NDB 
as a result of the recent criticism of quality of the military 
medical care. Judge Advocates should anticipate increased 
demands for legal advice from MTF/DTF commanders as 
well as HCP’s seeking advice on the effect of the Act on 
their medical careers. 

or from substantiated misinformation concerni 

quirements given to the claimant by government personnel, 

field,claims officeshave no authority to waive deduction of 


;only the Commander, USARCS may do so. If a ­hd other reasons for failing to provide timely no­
tice that field claims personnel deem meritorious, approval 
for a waiver may be obtained from USARCS either tele­
phonically or .in writing. Mi. Frezza. 

Recovery Note 

cEImpasse-No~Response” Message 

USARCS sent the follow& message to field claims offices 
in July. 

SUBJECT: IMPASSED CARRIER RECOVERY 

1. BECAUSE OF THE STRONG EFFORT MANY 
FIELD CLAIMS OFFICES ARE MAKING TO ELIMI-
NATE THEIR CARRIER RECOVERY BACKLOGS, 
THIS SERVICE IS RECEIVING AN UNUSUALLY 
LARGE NUMBER OF FILES. IN REVIEWING OUR 
OWN PROCEDURES, WE HAVE DISCOVERED ONE 
WAY TO SPEED UP PROCESSING OF FILES FOR-
WARDED AS IMPASSES. . 
2. ‘WE ARE REQUIRED TO REVIEW FILES FOR­

1 WARDED AS -IMPASSES WHERE THE CARRIER 
HAS RESPONDED TO ASSURE THAT WE WOULD 
BE UPHELD BY THE GENERAL ACCOUNTING OF-
FICE IF THE CARRIER APPEALED THE OFFSET 

’ ACTION. THERE IS NOT THE STRONG NECESSITY 
plied to other types of shipments. FOR US TO REVIEW FILES WHERE A CARRIER ,.-

Paragraph 11-21, AR 27-20 (10 July 1987), narrowly de- HAS SIMPLY FAILED TO RESPOND WITHIN THE 
fines “good cause.” Unless a claimant’s failure to provide 120 DAYS, MARKING THESE FILES DIFFERENTLY 
timely notice results from hospitalization or officially recog- WILL ENABLE US TO SPEED THE PROCESSING OF 
nized absence for a significant portion of the notice period, THESE DEMANDS. 
60 OCTOBER 1988 THE ARMY LAWYER DA PAM 27-50-1 90 



3. PLEASE MARK IMPASSE FILES WHERE THE RESPONSE IS NOT ACCEPTABLE WITH “IM-
CARRIER HAS NOT RESPONDED WITH “IM- PASSE.” THIS WILL HELP US IN OUR EFFORTS TO 
PASSE-NO RESPONSE.” PLEASE CONTINUE TO KEEP RECOVERY MONEY FLOWING IN TO USE 
MARK IMPASSE FILES WHERE THE CARRIER’S IN PAYING CLAIMS. 

P< 


Criminal Law Note 
Criminal L a w  Division, OTJAG 

Professional Responsibility ’ 

r‘. 

-


Army Regulation 27-1, Judge Advocate Legal Service, 
Has Been Revised 

The following is a reiteration of the procedures estab­
lished in Chapter 6, AR 27-1, by The Judge AdvQcate 
General (TJAG) for procasing violatiom ofthe profision­
al that to lawyers Of the Judge
Legal Service and to civilian lawyers who practice before 
tribunals pursuant to the Uniform Code of Military Justice 
(UCMJ). I Chapter 6, AR 27-1, has been modified slightly 
to streamline the processing of ethical complaints against 
lawyers and to enhance the roles of the A s i s a t  Judge Ad­
vocates General. 

Applicable standards 

All Judge Advocates and attorneys of the Judge 
Advocate Legal Service (JALS) are subject to the rules, 
statutes, directives, and regulations that govern the provid­
kg Of legal services the Amy. The Army Of 
Professional Conduct for Lawyers, DA Pam 27-26, apply 
to all judge advocates, lawyers employed by the Army, and 
other lawyers who practice, or intend to practice, before 
tribunals conducted pursuant to the UCMJ or Manual for 

(McM)m To the extent it does not conflict 
with the the American Association (ABA) code 
Of Judicial aPPlia to the performance Of Judicial 
functions.2 Unless they are clearly inconsistent with the 
ucw,MCMYOr the b Y Rd-9 the ABA ~tandardsfor 
Criminal Justice apply to military judges, counsel, and der­
ical support personnel of Army courts-martial.’ 

Procedures for complaints 

Matters pertaining to violations of ethical standards are 
~ ~ ~ ~ d i n a t e dby the Executive to The Judge Advocate Gen­
eral through the Criminal h W  Division, Office O f  The 
Judge Advocate General. All complaints*h q ~ k01 cor­
respondence, regardless of subject matter, ”should be 
directed to the Executive, Office of The Judge Advocate 

No investigation of alleged professional responsibility 
derelictions may be CondUCted at any level Without the a P  
provd of TJAG.‘TJAG, through the Executive, will refer 
allegations to a supervisory judge advocate5 for the ap­
pointment of a preliminary screening officer. Preliminary 
screening officers normally are Staff or Command Judge 
Advocates or Regional Defense Counsel.6 They may use 
subordinate officers to gather facts (take statements etc.);

the prelim- Officer must review the 
facts personally. The purpose of .thepreliminary screening
is to assistthe supervisory judge advocate in determining if 
the conduct in question constitutes a violation of the profes­
sional smdards. E 

Upon receiving the report of the preliminary screening 
officer, the s u p e ~ i s o ~judge advocate h a  three options. 
First, the complaint may be unfounded and the supervisory 
judge advocate so reports this fact to the Executive. Second,
the violation may *inor or t e c h i d  mtufe, one 
where only counseling is appropriate. In such cases, the su­
pervisory judge advocate counsels the lawer in question 
and informs the Executive of the action taken. Third, in 
those cases where sufficient evidence warrants further ac­
tion, and the matter is too serious to be disposed of by the 

Manual for Courts-Martial, United States, 1984, Rule for Courts-Martial(R.C.M.)109 permits The Judge Advocate General to prescribe rules for the 
professional supervision and discipline of all attorneys who practice in proceedings governed by the Uniform Code of Military Justice or the Manual for 
Courts-Martial. 

Army Reg. 27-1, Legal Services: Judge Advocate Legal Service, para 6 3  ( 1(hereinafter AR 27-1). 
’Army Reg. 27-10, Legal Services: Military Justice, para. 5% (18 Mar. 1988) (hereinafter AR 27-10). 
AR 27-1, para. &Sa. Prior approval is not required for investigations and administrative or disciplinary disposition of actions unconnected with profes­

sional standards. Para 6 3 c .  Such misconduct, however, may violate Rule 8.4 Army R u l e  of Professional Conduct for Lawyes, if the dereliction involves a 
criminal act that reflects adversely on the lawyers honesty, trustworthiness,or fitness as a lawyer in other respects or is prejudicial to the administration of 
justice.
’Normally the Major Command Stai�Judge Advocate, or the Chief of the Trial Defense SeMce, or the Chief of the Trial Judiciary. 

6AR 27-1, para- 6-6a(l). 
’Id.  para. 6-6b(l). 
81dpara. d5b .  
91d. para. 6-6b(2). 

~ 

t 
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supervisory judge advocate, the matter is sent to the Execu­
tive for forwarding to the Assistant Judge Advocate 
General (AJAG) having superviso esponsibility over 
attorney concerned. 

Before the matter is forwarded to AJAG, the attorney 
concerned is  provided a COPYof the preliminary screening
Officer's report and mY Provide a written stattment to be 
included in the matters forwarded to the MAG. Normally, 
the attorney must respond in 14 days. lo 

The Assistant Judge Advocates General play a central 
role in the processing of allegations of violations of profes­
sional standards. These general officers will review the 
allegations, the screening officer's report, and any mattem 
submitted by the attorney concerned, to determine the ap­
propiate action to be taken in the case. They have three 
options. II First, the AJAG may feel more facts are needed. 
In that case the matter is returned to the screening officer, 
or the AJAG may appoint an investigating officer under 
AR 15-6. The investigating,officer may use t 
procedures of AR 15-6 in the investigation. 

Second, the MAG may determine that a reasonable basis 
does not exist for believing a violation occurred. If SO the 
N A G  will return the report to the Executive to close out 
the matter. l2 The Executive will inform the attorney con­
cerned and the'supervhry judge advocate. l 3  

Third, upon completion of investigation, 'if any, 
the MAG may take appropriate action in the matter to in­
clude the issuance of a repfimand or admonition to the 
officer concerned. I4  On more serious matters, however, the 
M A G  may refer the matter to the Professional Responsi­
bility Committee (PRC). l5  2 4 

Many State attorneys to when 
have been investigated for professional misconduct (wheth­
er or hot the allegations are founded). It i s  intended that 
referral of an allegation to the PRC by the MAG would be 
the point at which an attorney should report to their state 
bar pursuant to state or local bar reporting requirements. I' 

This iS because the M A G  f i h  a role analOgOUS to the State 
bar counsel. The state bar Counsel, or disciplinary attorney, 
screens complaints. Under AR 27-1 procedures, the com­
parable function is performed by the AJAG. Hence, the 
referral of a matter to the PRC should be regarded by the 
attorney as the type of action that the attorney may be 

"Id. para. 6-7. ' I 

Id .  para. 6-8. 
121d. para. 6-8b(l). 
I3Id. para. 6-8b(l). 
l4 Id. para Gfib(3). 
I5Zd para 6-8b(2). 
l6Id. para. 6-8c. 

required'tb report to their licensing authority or list when 
applying to a state bar for admission. . 

m e  Professional Responsibility ittee (PRC)18 is a 
body, appointed by TJAG, composed of at least three attor- h 

neys senior to the attorney concerned, that considers 
allegations and factual circumstances, and issues opinions 
on possible violations of the ethical standards. The PRC 
has no investigatory powers and will neither allow appear­
ances by, nor communicate directly with, the attorney 
concerned, cmmel, or witnesses. The PRC will not respond 
to any attempt to communicate directly with it and will re­
fer any such communication to the Executive. '' If the PRC 
determines that it has insufficient facts on which to base a 
decision, the PRC may list specific questions h~its report. 
The AJAG may then direct further investigation by the 
screening officer o e. investigating offi 
15-6. 

The PRC report, when c 
AJAG. If the PRC finds that no violation 
and the AJAG approves the finding, then the AJAG ap­
proves the report, the Executive notifies the attorney 
dncemed, md the matter is clbsed.31 

If the PRC finds that a violation has o&urred, the d i A G  
forwyds the matter through The Assistant Judge Advocate 
General (TMAG) to TJAG,for disposition. h i 

Upon receipt of the investigation and the PRC's report, 
TJAG will take appropriate action. TJAG is not bound by 
the findings or recommendations of the preliminary screen­
ing officer, investigation, P R C  report ,  o r  t he  
recommendations of AJAG and TAJAG. Based on all ,­

available information, TJAG will determine what.action is 
wananted. The attorney will be informed of the p r o p o d
action and will be permitted to show why TJAG 

not take the action.22 

The Judge Advocate 'General may impose sanctions on 
the attorney ranging from counseling to suspension from 
practice before courts-martial.23 TJAO may direct another 
officerto admonish, reprimand, or correct tfie attorney. 

TJAG may also direct that any report of misconduct, or 
other finding of a violation of professional standards, be re­
ported to the licensing authority of the attorney involved.24 

1 
+ r 

I 

!'Standard 8.4, ABA Standards for Lawyers Discipline and Disability Proceedings, 
I'AR 27-1, para. 6-9. 
19Zd para. 6-9b. 
2o Id. para. 6-9d(3). 
'I Id para. 69d(2). I f  the M A G  disagre the committee findingof no violation, 
dation, through The Assistant Judge Advocate General to TJAG.
''The  attorney is given 10 days to respond. Paragraph 6-1 la. 
23AR27-1, para. 6 1 1 .  
24 Id. para. 6-1 IC. 
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Advisory Opinions 

The PRC may also provide advisory opinions. Requests 
for advisory opinions will be forwarded to the Executive. 
Requests from judge advocates or civilian attorneys will be 
transmitted through appropriate technical channels and re­
ceive a recommendation at  each level as to whether the 
question should be submitted to the PRC. Ultimately, the 
Executive decides if the PRC should consider the question, 
and in consultation with the NAG having supervisory re­
sponsibility, decides whether and how the opinion should 
be publicized.*’ These provisions are not intended to re­
strict or intimidate the discussion of ethical matters 
throughout the Corps. The supervisory chain, to include 
the SJA and the regional defense counsel, should be con. 
sulted when ethical issues arise, and the Trial Counsel 
Assistance Program and the Trial Defense Service may be 
consulted for informal opinions. The Army Rulesof Profes­
sional Conduct for Lawyers encourage the discussion and 
consultation of ethical issues. Supervisors have an obliga­
tion to make reasonable efforts to ensure that their 
subordinates conform to the professional standards. 26 

Moreover, the Army Rules encourage subordinates to con­
sult with their superiors on ethical matters. 27 

Summary of actions under AR 27-1 
Allegations of professional misconduct are processed in 

an expeditious manner. Short suspenses are given to the su­
pervisory judge advocate and the screening officer. The 
NAGS consider matters under AR 27-1 on a priority ba­
sis. Depending on the complexity of the case, it would be 
unusual for an allegation not to be resolved (even if review 
by the PRC is needed) in 120 days. The vast majority of 
complaints are resolved in less than 60 days. 

Complaints are received from many sources. Former cli­
ents complain through the appellate system or through the 

~ ~~~ 

25 Id. para. 6-9q2). 

Office of The Inspector General. Allegations against a 
member of the Judge Advocate General’s Corps concerning 
a violation of professional standards are referred through 
the Legal Advisor, Department of the Army Inspector 
General, to TJAG for handling pursuant to AR 27-1. In 
addition to complaints from soldiers, complaints are also 
received from commanders, family members of soldiers, 
and other attorneys. 

The most frequent allegations have involved misconduct 
that reflected adversely on the lawyer’s honesty, trustwor­
thiness, and fitness,or misconduct that was prejudicial to 
the administration of justice. These incidents represent a vi­
olation of Army Rule 8.4.r) The two suspensions of counsel 
in the past two years have been for violation of the rules 
prohibiting conflicts of interest. 

The most frequent unfounded allegations involved inef­
fective assistance of counsel. Another frequent area of 
unfounded complaints was the improper intimidation of 
witnesses by the trial counsel or the improper pressuring of 
an accused to choose a course of action not in their best in­
terest by the defense ’counsel. 

Conclnsion 

An allegation of an ethics violation is a serious matter, as 
evidenced by the necessity to obtain the prior approval of 
TJAG before such allegations are investigated. The proce­
dures of AR 27-1 described above are designed to ensure 
that ethical allegations are investigated in a thorough, effi­
cient, and fair manner. There are no “secret” procedures 
when allegations of professional misconduct are investigat­
ed, and all judge advocates and civilian attorneys of the 
JALS should become familiar with the applicable proce­
dures. The provisions in AR 27-1 are followed in all cases. 

“Rule S.l(b). A m y  Rules of Professional Conduct for Lawyers. The inclusion of ethical responsibilitiesof supervisory lawyers in the ARA Model Rules 
WBS new to civilian legal practice. Of course, in the military, leaders have always been responsible to supervise the conduct of their subordinates. 
”Rule 5.2, Army Rules of Professional Conduct for Lawyers. 

~ para. 5-3f.2 8 2 ~ 1 ,  ~ 

29 The Army Rules of Professional Conduct for Lawyers became dfective as the professional standard for judge advocates on 1 October 1987 by directionof 
T h e  Judge Advocate General. The applicable standards prior to I October 1987 were the ABA Code of Professional Conduct. 
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uard and Reserve Affai 
Judge Advocate Guard an 

P 

tice Within the Reserve Components: 

Lieutenant Colonel Curl T. Grasso W A R )  

Introduction 

nt commanders and judge advocates 
are well aware, the Military Justice,Amendments of 1987 I 

profoundly changed and expanded Uniform Code of Mili­
tary Justice (UCMJ) jurisdiction over reservists. These 
amendments have now been implemented in the latest revi­
sion of Army Regulation 27-10, “Military Justice,” dated 
18 March 1988, with the addition of an entirely new chap­
ter 71, “Military Justice Within the Reserve Components.” 
The followjng is a,fact sheet for commanders and judge ad­
vocates summarizing and commenting upon various 
features of new chapter 21 as it now affects the reserve as 
well as active components of the Army. Comments appear
in brackets, and should not be’construed as part of the 
regulation. 

Fact Sheet 

Revision of AR 27-10, Military Justice, 18 Maich 1988 
Chapter 21, “Military Justice Within 
Components” 

I. Applicability ‘ 

a. Implements Title VIII, National Defense Authoriza­
tion Act for,FY 1987 (Military Justice Amendments of 
1987) and certain Rules for Courts-Martial. 

b. Amendments apply to offenses committed on or after 
12 March 1987.4 

c. As a matter of policy, reserve component (RC) com­
manders not convene summary courts Or  give
nonjudicial punishment until 1 July 1988. 

d. “Costs associated with disciplining RC soldiers will be 
paid out of RC funds.” 

11. Status of Service Members Subject to UCMJ 

a. “whenever they are in a title 10USC duty status”: ac­
tive duty (AD), active duty for training (ADT); annual 
training (AT), Active Guardmeserve (AGR) duty, or inac­
tive duty for training (IDT). ’ 

b. “IDT normally consists of ,weekend drills by troop 
program units, but may also inclrde any training authorized 
by appropriate authority. For examples of IDT, see AR 
140-1, paragraphs 3-4,  3-11, 3-12, 3-14, 3-14.1 and 
3-30.” 

[These above references to AR l4O-lY9accordingly incor­
porate the following types of IDT during which the RC 
soldier is subject to UCMJ jurisdiction: 

1. UTA (Unit Training Assembly), MUTA (Multi­
ple Unit Training Assembly) and tmphid two hour. 
meetings [e.g., Tuesday night administrative meet­
ings]. lo  Lunch breaks and overnight periods such as ’ 
overnight bivouacs are also included. I ’  [It is believed 
that appropriate travel periods closely associated with 

h a UTA, e.g. walking in a parking lot to one’s car after 
sign-out, would also be included.] 

2. Equivalent Training (ET) 
3. Regular Scheduled Training (RST) l 3  

4. Additional Training Assembly (ATA) l 4  

5. Readiness Management Assembly (RMA) 
6. “Training of individual soldiers in nonpay 

status.” l 6  

This last category includes “individual IDT in a nonpay 
training status when authorized by the appropriate
OCONUS Armv commander. ARCOM, GOCOM or the 
CG, ARPERCEN for their respective commands. Individu­
al training opportunities for all eligible IRR soldiers with 

I The Military Justice Amendments of 1987 were signed into law as Title VI11 of the National Defense Authorization Act for Fiscal Year 1987. 
*Army Reg. 27-10, Legal Services: Military Justice ( I 8  Mar. 1988) [hereinafter AR 27-10]. 

AR 27-10, para. 21-la. 
Id. para. 21-lb. 
Id. 

‘ l d .  para. 21-2d. 
Id.para. 21-2a. 

‘Id. ,  emphasis added. 
‘Army Reg. 140-1, Army Reserve Mission, Organization and Training (1 Feb. 85) [hereinafter AR 140-11. 
‘ O A R  140-1,para. 3 4 .  
I ’  AR 27-10, para. 21-2a. 
“AR 14CL1, para. 3-11. r 
’ . ’ Id .  para. 3-12. 
l4ld, para. 3-14. 
I 3  Id. para. 3-14-1. 
I b  Id. pare. 3-30. 
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retirement point credit” are then listed subparagraphs Q 

through v, including such things as “participation in ap­
proved training projects or using administrative skills in 
support of TPU and USAR activities,” I R  “enrollment in 
approved extension course^,"'^ “service as a member of a 
duly authorized board’’ 2o ana “attendance at authorized 
conventions, professional conferences or appropriate trade 
association meetings related to the individual’s mobilization 
specialty.” 21 

It thus appears that UCMJ jurisdiction would attach dur­
ing practically any form of “approved” training, whether in 
pay or nonpay status, so long as opportunity for retirement 
points is available, theoretically even to include working at 
home on corresponden& courses.]22 

c. RC’soldiers remain subject to UCMJ jurisdiction even 
after termination of title 10status as long as “they have not 
been discharged‘from all further military service.” 

111. Status of the RC Commander 

a. Must be in title 10 status for preferral or referral of 
court-martial charges; offering, giving or holding hearings 
under article 15; or vacating article 15 nonjudicial punish­
ment (NJP) suspended sentences. 24 

b. Need not be in title 10 status for forwarding charges; 
initiating or forwarding request for involuntary active duty; 
or action on NJP appeals.25 

IV.Involuntary Active Duty 

a. RC soldier may be ordered to involuntary AD by the 
Active Component General Court-Martial Convening Au­
thority (AC GCMCA)26 [which would ordinarily be the 
active supporting installation for the reserve unit. Thus, a 
MUSARC or reserve GOCOM theoretically could have ge­
ographically scattered subordinate units subject to different 
GCMCA’s. It would perhaps be useful for units, under the 
supervision of their higher headquarters in their chains of 

17 Id. 

“ld. para. 3-3Of. 

” I d .  para 3-30g. 

’Old. para. 3-3Oi. 


Id. para. 3-30n. 

command, to execute Memoranda of Understanding 
(MOU) with the appropriate GCMCA to cover local proce­
dures for involuntary active duty, as well as other 
interactions between the unit and the GCMCA]. 

b. Allowable purposes: article 32 investigation;27 trial by 
court-martial; 2* article 15 proceedings; 2q pretrial confine­
ment (but only after order to involuntary AD for one of the 
other three reasons with approval by the Secretary of the 
Army or his designee). 3o 

c. RC soldier must be on AD before arraignment at Gen­
eral Court Martial (GCM) or Special Court Martial 
(SPCM) or before being placed in pretrial confinement. 

d. If a soldier is on AD, ADT or AT when the offense 
was committed, involuntarily exfending him on AD does 
nor require AC GCMCA action or Secretary of the Army 
approval “so long as action with a view toward prosecution 
is taken before the expiration of the AD,ADT or AT peri­
od.”32 Such extensions must be completed in accordance 
with AR 135-200, chapter 8. j3 

V.Special and General Courts-Martial 

a. RC soldiers may only be tried by SPCM or GCM 
when on AD. The Secretary of the Army or his designee 
must approve these orders “before the RC soldier may be 
sentenced to confinement or deprived of liberty,” including 
pretrial confinement. l4 

b. As a matter of policy, a MUSARC commander’s au­
thority to convene GCMs or SPCMs is withdrawn. 35 [Nore: 
a MUSARC commander would otherwise qualify as a 
GCMCA.] 

VI.Summary Court-Martial 
a. RC soldiers may be tried by summary court-martial 

(SCM) while in any title 10 status [i.e., while on IDT], as 
long as punishment is served during normal IDT periods.36 

[Accordingly, an SCM tried during IDT has no authority 

22 Interestingly, these provisions implement the expanded UCMJ jurisdiction contemplated in the Military Justice Amendments of 1987. which had been 
spoken against much earlier in hearings prior to the initial enactment of the UCMI; Mr. Felix Larkin, Assistant General Counsel, otfice of the Secretary of 
Defense, had stated “[“]e should not have for all purposes and all services jurisdiction over Reserve personnel when they are on inactive duty-while they 
are taking correspondence courses at home or . . .attending meetings or . . . wearing their uniform on parade and the various other provisions by virtue of 
which the Navy now [as of 19491 does have jurisdiction over their people.” Hearings on H.R. 2498 Before a Subcomm. of the House Comm. on Armed 
Forces, 81st Cong., 1st Sess. 860 (1949). This statement was made many years before the adoption of the Total Force concept. 
”AR 27-10. para. 21-5a. 
24 Id. para. 21-2c. 
25 Id. 

%Id. para. 2l-3c. 

” i d .  para. 21-3a. 

28 Id. 

29 Id. 

JOId. para. 21-3b. 


I * 

Id. para. 21-3d. 
Id. at 2 l 4 a .  For discussion of such “actions,” see U.S.v. Self, 13 M.J. 132 (C.M.A. 1982) and U.S.v.  Caputo, 18 M.J. 259 (C.M.A. 1984). 

-\ Id.. referencing Army Reg. 135-200, Active Duty Training for Individual Members (1 Aug. 85). 
Id. para. 2 I-8a. 

J5 Id .  para. 21-8b. 
J61d.para. 21-7a. 
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to sentence an RC soldier to up to 30 days confinement. 
There is no specific requirement for the RC soldier on AD 
to have orders approved by the Secretary of the Army to 
receive a sentence of confinement at an SCM, but a reading 
of para. 21-8a requiring secretarial approval for involunta­
ry AD even for a GCM or SPCM to sentence the RC 
soldier to any sort of confinement would certainly imply 
that an SCM would need at least this much.] 

b. Either RC or AC summary court-martial convening 
authority (SCMCA) may refer charges against RC soldiers 
to trial by SCM. 37 [It is probable that FORSCOM, the con­
tinental US Armys or MUSARCs will adopt regulations 
which may restrict the ability of GOCOMs to convene 
SCM.] 

c. The summary court officer must be on AD at the time 
of trial. An RC SCMCA may refer charges while on 
IDT. 36 

VII. Nonjudicial Punishment .( 

a. RC commanders may punish RC enlisted soldiers in 
their commands under article 15. HOWEVER, “[iln partic­
ular, commanders are reminded of the policy in paragraph 

“3-2 [AR 27-10] that nonpunitive or administtathe remedies 
should be exhausted before resorting to NJP”’9[obviously 
applies to court-martial action as well]. 

bmRC may be Offered NJP, have an ‘pen hearing 
under article 15 and receive punishment under article 15, 
all while in any title 10 status (including’IDT). m [The reg­
dation does allow for involuntary order to AD for article 
15 proceeding^,^' but does not suggest when such involun­
tary order to AD for NJP would be appropriate.1.A~noted 
earlier in section 111, the RC commander may also be in 
any title 10 status. 

c. RC officers may receive NJP from their AC or RC 
GCMCA OT CGs in the RC officer’s chain of command 
“unless further restricted by higher a~thority.”~’[Thus, al­
though the RC GCMCA has no authority to actually 
convene a GCM, he may still give NJP to RC officers with­
in his command unless this authority is eventually 
restricted by a senior headquarters.] 

VIII. Punishments 

” I d .  para. 21-7b. 

.3n I d .  

‘91d. para. 21&, emphasis added. 

*1d. para. 21-6b. 

” Id. para. 21-3a. 

421d.para. 21-6d.

*’ I d .  para. 21-7a. 
441d.para. 21-5b. 

45 Id.  para. 21-9. 

UCMJ art. I5(b)(2)(c). 

a. The normal limitations of punishments under GCM, 
SPCM, SCM and article 15 are unaffected [and are not di­
rectly referred to] in Chapter 21 of AR 27-10. I t 

b. RC soldiers tried by SCM while on IDT must serve 
punishment,during normal IDT periods.4’ 

c. Punishments*unserved when RC soldiers are released 
from title 10 status are carried over to subsequent periods 
of title 10 status. An RC soldier may not be held beyond 
the end of a normal IDT period for punishment or trial, 
nor may IDT be scheduled solely for the purpose of UCMJ 
action4-1 [including punishment]. 

d. Forfeitures will be calculated in whole dollar amounts 
based on the base pay for an AC soldier with the same 
grade and time in service,45 [i.e., forfeiture of seven days 
pay (maximum forfeiture in a company grade article 15)46 
is forfeiture of pay an RC soldier would receive for 7 
UTA’S, not what he could receive for seven drill days (max­
imum of 14 UTA’S). Chapter 21 does not further address 
forfeitures. However, in accordance with DOD directives,47 

chapter 3 of AR 27-10 specifies that a maximum of one­
half the pay can be withheld in any one pay period. 48 

Chapter 3 also specifies that forfeiture imposed by a compa­
ny grade commander cannot be applied for more than one 
month, and by a field grade commander for not more than 
two months.49 Since RC soldiers are paid monthly for IDT, 
it appears a maximum of pay for two UTA’Scould ordinar­
ily be withheld in a company grade article 15, and for four 
UTKs in a field grade article (iae.pay for U T A ~for­
feited for two months)]. 

IX. Support 

a. The Staff Judge Advocate (SJA) of the AC command 
designated to support an RC command will supervise pros­
ecution of RC soldiers. RC judge advocates may,be used 
when feasible.*O [Again, a MOU with the supporting 
GCMCA might be useful.] 

b. The US Army Trial Defense Service will detail AC or 
RC defense counsel.5, 
’ c. The AC GCMCA will: 

1. order RC soldiers to AD except where Secretarial 
approval is required; 52 

I 

h 

(lh 

r 

47 Department of Defense Military Pay and Allowances and Entitlements Manual (DODPM), para. 80354b (C70, 7 Dec. 1982). 

J8AR27-10, para. 3-19b. ‘ b 


4q Id.  

501d. para. 21-lla. 


Id. para. 21-1 Ib. 


5 z I d .  para. 21-12a. 
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2. forward requests for A D  for,Secretarial approval 
when such approval is requested or appropriate; 53 

3. “coordinate the allocation of personnel, funds and 
other resources to support the administration of miti­
tary justice in the supported RC command”;~4 

4. order pretrial confinement when appropriate if’the‘ 
involuntary order to AD has Secretarial approval; 55 

5. arrange for A D  orders for witnesses, counsel, 
judges and court members; 56 

s31d.para. 21-12b. 

6. dispose of charges: referral to CM, imposing of 
NJP or administrative measures;5’ 

7. infolim the ‘MUSARC, CONUSA and/or 
OCONUS commanders of UCMJ actions involving
their soldiers. 

”Id .  para. 21-1212. Compare AR 27-10, para. 21-2d, “Costs associsted with disciplining RC soldiers will be paid out of RC funds.” Coordination of funds 
apparently does not imply the furnishing of those funds. 
551d.para. 21-12f. 
*Id. para. 21-12h. 
”Id para. 21-12g. 

Id. para. 21-12d and e. 

GRA Notes 

Update to 1989 Academic Year On-Site Schedule 
h e  following information updates the 1989 Academic 

Year Continuing Legal Education (On-Site) Training 
Schedule published in the July edition of The Army Lawyer 
at 76. 

The location for the New York on-site scheduled for 19 
and 20 November is Fordham University School of Law 
across from Lincoln Center in Manhattan. The host unit is 
the 77th ARCOM. 

The Louisville on-site previously scheduled for 25 and 26 
March 1989 has been rescheduled for<22and 23 April 1989. 
All other information concerning this on-site remains the 
same. 

The Atlanta on-site action officer is now Major Charles 
Parnell. His mailing address is 213th Military Law Center, 
2385 Chamblee-Tucker Road, Chamblee, Georgia 
30341-3499. The telephone number is (404)4524717. 

The name and correct address of the San Antonio on-site 
action officer is Major Michael D. Bowles, 8400 Blanco 
Road, Suite 102, San Antonio, Texas 78216. 

The on-site location for the Denver on-site is the Execu­
tive Tower Inn, 1405 Curtis Street, Denver, Colorado 
80202. 

Fifth Army is testing the implementation of subject mat­
ter on-sites this year at their on-sites. The following subjects 
will now be taught at the Fifth Army on-sites: Contract law 
at Kansas City; Administrative and Civil Law at San 
Antonio; and Criminal Law at New Orleans. 

The address for the Washington, D.C. on-site action offi­
cer, CPT ‘David LaCroix is now 7383 J i n  Woods Court, 
Springfield, Virginia 22153, 

physical within the last four years of the ktart date of the 
tour is required. For tours of more than 30 days, reservists 
must have a physical within 18 months of the date they will 
begin the tours. An IRR or IMA judge advocate will re­
ceive an order to take a new examination from 
ARPERCEN within &90 days before the expiration of 
their current physical examination. If the physical examina­
tion order is not received by that time, they should contact 
their JAGC Personnel Management Officer (PMO), 
(1-806325-49 16) or the Physical Evaluations Office 
(1-8OM33-O52 l), ARPERCEN, to specifically request 
physical examination orders. 

Troop Unit (TPU) members obtain their physical exami­
nations through their unit. TPU members requesting active 
duty for training (ADT) or active duty for special work 
(ADSW) orders from ’ARPERCEN must include a state­
ment of HIV clearance on their DA Form 1058-R before 
processing. 

Physical examinations for reservists are conducted by 
USAR medical units, military installation mediad facilities, 
military entrance processing stations (MEPS), and by pri­
vate physicians. A private physician examination will only 
be authorized at government expense when the reservist is 
more than 90 miles from a military or governmental medi­
cal facility, and prior written approval is received from the 
Physical Evaluations Office, ARPERCEN. Orders issued 
by ARPERCEN to the reservist for a quadrennial or other 
physical will specify the location and the facility. It is im­
portant that reservists schedule their appearance with the 
designated medical facility in advance. Showing up for 
physical examinations unannounced will often result in dis­
appointment and inconvenience. 

To be acceptable, physical examinations must be submit­
ted on SF 88 and 93 forms. It i s  essential that the medical 
facility complete the medical examination forms in their en­
tirety. If the reservist has any problems in scheduling their 
exam, they should contact the Physical Evaluations OfIice, 
or their PMO.Most medical facilities will honor physical 
examination orders even past the expiration date. 

n Physical Examinations 
. All members of the Army Reserve must comply with 
physical examination (PE) requirements prior to being 
placed on training orders. For tours of 30 days or less, a 
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89 Annual Training Tours 

FY 89 budget constraints have limited ARPERCEN’s 
current funding of annual training tours to a 55 percent 
quota of IMAVs assigned to the IMA For 
JAGC activities other than OTJAGand its FOA’~,the SJA 
or supervising JA should coordinate with the Director of 
Reserve Components support (DRCS) assigned to the corn­
mand to assure getting a proportionate share and to assist 
in making the best of this situation. For OTJAG and its 
FOA’s, & s t  of the 55 percent quota have already been re­
quested. In any event, requests for orders @A Form 2446) 
for M 89 annual training tours should continue to be for­
warded to ARPERCEN beyond the 55 percent limitation 
to facilitate processing in the event additional funds become 
available during the FY. That has often been the case in 
past years. IMA officers should contact their IMA organi­
zations and the JAGC Personnel Management Officers 
(PMO’s)  a t  A R P E R C E N  (1-800-325-4916;
3 1&263-7665/7698) for current -information on the status 
of their request for orders. This will help them plan for ab­
sences from their employment and adjust their efforts to 
achieve a “good” year for retirement (50 points). 

Operating under a limited budget is not going to be &y 
and it’s likely that everyone will not receive snnual.training 

. . 

every year. Because funds are not available to train every­
one who wants to train, the IMA organization and the 
IMA dficer must be alert to ways to earn retirement pints 
other than active duty. There are many ways to obtain ad­
ditional retirement points other than active duty. Active ­
duty is,not required to make a “good” Year- The IMA O W ­
nization and the IMA officer are both responsible for 
initiating ways for the officer to do projects for retirement 
points. It is essential that each IMA be aware of the options 
available in order to earn at least 50 retirement points 
yearly. 

ADT for CLE OnSite Training 

JAGC officers assigned to an IMA position pr; to the 
IRR may apply for Active Duty for Training (ADT) to at­
tend scheduled CLE on-site training in their area. 
Application is made by D A  Form 1058 sent to 

’ ARPERCEN,‘AlTN: DARP-OPS-JA, 9700 Page Boule­
vard, St. Louis, MO 63132-5200. For further information 
call your JAGC Personnel Management Oacer (PMO) at 
ARPERCEN: Major Arthur Kellum and Captain Paul 
Conrad (800-325-49 16/3 14-263-7698). TPU members 
should apply to their unit for ADT orders. 

CLENews 


1. Resident Course Quotas 

Attendance at resident CLE courm at The Judge Advo­
cate General‘s School is restricted to th6se who have been 
allocated quotas. If you have not received a welcome letter 
or packet, you do not have a quota Quota allocations are 
obtained from local training offices which receive them 
from the MACOM’s. Reservists obtain quotas through 
their unit or ARPERCEN, AmN:DARP-OPS-JA, 9700 
Page Boulevard, St. Louis, MO 63132 if they are nonunit 
reservists. Army National Guard personnel request quotas 
,through their units. The Judge Advocate General’s School 
deals directly with MACOMs and other major agency 
training offices. To verify a quota, you must contact $the 
Nonresident Instruction Branch, The Judge Advocate Gen­
eral’s School, Army, Charlottesville, Virginia 22903- 1781 
(Telephone: AUTOVON 274-7 1 10, extension 972-6307; 
commercial phone: (804) 972-6307). 

2. TJAGSA CLE Course Schedule :’ 

1988 
-	 November 7-10: 2d Procurement Fraud Course 
(5F-F36). 

November 14-18: 27th Fiscal Law Course (5F-F12). 
l ’ November 28-December 2: 23rd Legal Assistance 
Course (5F-F23). 

December 5-9: 4th Judge Advocate & Military Opera­
tions Seminat (5F-F47). 

December 12-16: 34th Federal Labor Relations Course 
(5F-F22). 

4 ) 

, .  1989 ’ e 

January 9-13: 1989 Government Contract 
um (5F-F11). 

Jhuary 17-March 24: 118th Basic Course 
January 3CLFebruary 3: 97th Senior Officers Legal Orien­

tation (5F-F1). 
. February 6-10; 22d Criminal Trial Advocacy Course 
(5F-F32). 

February 13-17: 2d Program Managers’ Attorneys 
Course (5F-Fl9). 

February 27-March 10: 117th Contract Attorneys 
Course (5F-Fl0). 

March 13-17: ‘41st Law of .War Workshop (5F-F42). 
March 13-17: 13th Admin Law for Military Installations 

Course (fF-F24). 
March 27-3 1:  24th Legal Assistance Course (5F-F23). 
April 3-7: 5th Judge Advocate & Military Operations 

Seminar (5F-F47). 
April 3-7: 4th Advanced Acquisition Course (5F-F17). 
April 11-14: JA Reserve Component Workshop. 
April 17-21: 98th Senior Officers Legal Orientation 

(5F-FI). 
April 24-28: 7th Federal Litigation Course (5F-F29). ’ 

May 1-12: 118th Contract Attorneys Course (5F-F10). 
May 15-19: 35th Federal Labor Relations Course 

(5F-F22). 
May 22-26: 2d Advanced Installation Contracting 

Course (5F-FIB). r 
May 22-June 9: 32d Military Judge Course (5F-F33). 
June 5-9: 99th Senior Officers Legal Orientation 

(5F-Fl). I 

June 12-16: 19th Staff Judge Advocate Course (5F-F52). 
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TJAGSA Seminar 

June 12-16: 5th SJA Spouses' Course. USAREUR Claims Service Mannheim, 5-9 Dec 1988 
CLE GermanyJune 12-16 28th Fiscal Law Course (5F-F12). 

TDS Workshop (Region V) Presidio, San Fran. 6-8 Dec 1988 

June 19-30: JAOAC (Phase 11). Law Conference 
July 10-14: U.S. A m y  Claims Service Trainin eminar. TDS Work&op (Region I) , Fort fix, NJ Dec 1988 

Pi July 12-14: 20th Methods of Instruction Course,
July 17-1 9: Professional Recruiting Training Seminar. 
July 17-21: 42d Law of War Worlphop (5F-F42). 

TCAP Seminar San Antonio, TX 
TJAGSA On-Site Los Angels. CA 
USAREUR Legal Assistance Ramstein AFB. 

and Income Tax CLE Germany 

Dec 1988 
7-8 Jan 1989 
9-13 Jan 1989 

July 2llAugust 4: 119th Contract Attorneys Course 
(5F-F10). 

USAREUR Administrative Heidelberg,
Law CLE Germany 

17-20 Jan 1989 

June 19-30 JA'lT Team Training. USAREUR International Berlin, Germany 6-9 Dec 1988 

July 244eptember 27: 119th Basic Course (5-274220). Seattle. WA 28-29 Jan 1989 
July 31-May 18, 1990: 38th Graduate Course TcAp On-Site I Washington, D.C. Jan 1989 

(M.D.W.)(5-27422). TJAGSA On-Site Atlanta, G A  11-12 Feb 1989 
August 7-1 1: Chief Legal NCO/Senior Court Reporter TJAGSA On-Site Denver, CO 25-26 Feb 1989 

Management Course (5 12-7 1D/71E/40/50). TJAGSA On-Site Washington, D.C. 25-26 Feb 1989 
Atlanta, G A  Feb 1989August 14-18: 13th Criminal Law New Developments ~ ~ ; " 4 ; ' h ~ ~ ~ ~Course (5F-F35). Conference 

Judicial TBA Feb 1989 

September 11-15: 7th Contract Claims, Litigation and TJAGSA &-site Cdlumbia, SC 4-5 Mar 1989 
Remedies Course (5F-F13). TJAGSA On-Site Kansas City, MO 11-12 Mar 1989 

USAREUR Contract Law Heidelberg, 13-17 Mar 1989 
CLE Germany3. Army Sponsored Continuing Legal Education Calendar TJAGSAon-site San Antonio, TX 18-19 M a r  1989 

(1 October 1988-30 September 1989) TJAGSA On-Site San Francisco, CA 18-19 Mar 1989 

The following is a schedule of Army Sponsored Continu-
TDS Workshop (Region 111) Fort Leavenworth, Mar 1989 

KS 
ing Legal Education, not conducted at TJAGSA. Those TCAP Seminar ' Kansas City, MO Mar 1989
interested in the training should check with the sponsoring USAREUR Staff Judge Heidelberg, 20-21 Apr 1989 

Advocate CLE Germanyagency for quotas and attendance requirements. NOT ALL TJAGSAOn-site Louisville, KY 22-23 Apr 1989
training listed is open to all JAG officers. Dates and loca- TJAGSA&-Site Chicago, IL 22-23 Apr 1989
tions are subject to change; check before making plans to TJAGSAOn-Site New Orleans, LA  29-30 Apr 1989 
attend. Sponsoring agencies are: OTJAG Legal Assistance, TCAP Seminar USAREUR Apr 1989 
(202) 697-3 170; TJAGSA On-Site, Guard & Reserve Af- Columbus, OH 6-7 May 1989 

Birmingham, AL  6-7 May 1989fairs Department, (804) 972-6380; Trial Judiciary, (703) TJAGSA On-site San Juan,PR 9-10 May 1989 
756- 1795; Trial Counsel Assistance Program (TCAP). USAREURInternational 

Germany 
11-12 May 1989(202) 756-1804, U.S.Army Trial Defense Service (TDS), Law Trial Observer CLE 

*Hddelberg, 

(202) 756-1390; U.S.Army Claims Service, (301) USAREURxntematiohal 23-26 May 1989 
677-7804; Office of the Judge Advocate, US.'Army Eu- Law-Operational Law 

CLE 
rope, & Seventh Army (POC: CPT Duncan, Heidelberg T C A ~ S ~ ~ ~ ~ ~San Francisco,C A  May 1989 
Military 8930). This schedule will be updated in T h e  Army TCAP Seminar Fort Hood, TX June 1989 
Luwyer on a periodic basis. Coordinator: MAJ Williams, TCAP Seminar West Point, NY July 1989 
TJAGSA, (804) 972-6342. VSAREUR Contract 

Fraud 
Heidelberg, I8 Aug 1989 

Law-Procurement Germany 
TRAINING LOCATION DATE Advisor CLE-

USAREUR Staff Judge Heidelberg, 2 4 2 5  Aug 1989 
TJAaSA On-Site Minneapolis, MN 1-2 Oct 1988 Advocate CLE Germany 
WESTPAC CLE Program Korea 3 4 O c t  1986 TCAP Seminar Fort Bragg, NC Aug 1989 
USAREUR Criminal Law Qarmisch, 9-14 Oct 1988 USAREUR Branch oflice Heidelberg, Aug 1989 

CLE I Germany C.J.A. CLE ' Gelmany
USAREUR Criminal Law Garmisch, 14-17 Oct 1988 USAREUR Legal Assistance Garmisch. . 5-8 Sept 1989 

Advocacy CLE Germany (Trial Advocacy) CLE 
USAREUR Criminal Law Garmisch, 17-22 Oct 1988 TCAP Seminar Fort Carson. CO Sept 1989 

CLE I1 Germany * 

TCAP Seminar Fort Lewis, WA 12-13 Oct 1988 

USAREUR International Heidelberg, 20-21 Oct 1988 4, Civilian Sponsored CLE Courses 

Law Trial Observer CLE Germany 

TJAGSA OnSite Philadelphia, PA 22-23 Oct 1988 January 1989 
TJAGSA On-Site Boston, MA 22-23 Oct I988 
USAREUR Contract 

Law-N.A.F. CLE Heidelberg, 26-28 Oct t988 1 8-13: NJC, Advanced Judicial Writing, Orlando, FL. 
Germany ' 

TJAGSA On-Site St. Louis, MO 29-30 Oct 1988 8-13: NJC, Search & Seizure, Orlando, FL. 

Advanced ClaimsWorkshop Baltimore, MD 31 Oct-3 Nov 1988 8-1 3: NJC, Sentencing Misdemeanants, Orlando, FL. 

TJAGSA On-Site Detroit, MI ' 12 Nov 1988 12-13: PLI, Current Problems in Federal Civil Practice, 

TJAGSA On-Site Indianapolis, IN 13 Nov 1988
TJAGSA On-Site New Yqrk, NY , 19-20 Nov 1988 

Los Angeles, CA.: 
12-13: PLI, Problems of Indenture Trustees and Bond-Judge Advocates Management Berchtesgaden, 21-23 Nov 1988 

holders, San Francisco, CA.CLE Germany 
TCAP Seminar Hawaii, Korea Nov 1988 12-13! PLI, Preparation of Annual Disclosure Docu-
TDS Workshop (Region IV) Austin, TX Nov 1968 
TDS Workshop (Region 11) Fort Benning, G A  Nov 1988 Annual Advanced Antitrust, San Fran-Ist/M Circuit Judicial TBA Nov 1988 ~ cisco, CA.Conference 
tntersenrice Trial Advocacy Pearl Harbor, Nov 1988' 12-13: PLI, Impact of Environmental Regulations on 

Seminar Hawaii Business Transactions, Chicago, IL. 
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12-13: PLI, SEC and Tax Opinions/Bushess Opinions, 
New York, NY. 

12-1 3: ”ALIABA,Broker-Dealer Regulation, Washing­
ton, D.C. 

15-20 NJC,Advanced Evidence, Kirkwood, CA. 
19: ALIABA, VLR: Bad Faith Insurance Litigation, 

roducts Liability, New Orleans, LA. 
19-20: PLI,Technolo& Licensing, New York, NY. 
2 0  PLI,Workshop on Legal Writing, Washington, D.C. 
20-21: UKCL, Construction Law, Lexington, KY. 
23-27: GCP, Contracting with the Government, Wash­

ington, D.C. 
26-27: PLI. PreDaiation of Annual Disclosure Docu­

ments, New York, hY. 
26-27: ABA, Joint Venturing Abroad, New York, NY. 
27: PLI,Workshop on Legal Writing, h s  Angela, CA. 
30/2-3: ESI,Federal Contracting Basics, Washington, 

ation on civilian cburses, pleaie con­
tact the institution offering the course. The addresses are 
listed in the August 1988 issue of The A m y  Lawyer. 

5. Mqdatory Continuing Legal Education Jurisdictions 
and Reporting Dates 

Jurisdiction Reporting Month 
Alabama 31 December annually 

Colorado ’ 31 January annually 

Delaware On or before 31 July annually every 


other year 
Florida Assigned monthly deadlines every three 

years beginning in 1989 
~~ 

Georgia 
Idaho 

Indiana 
Iowa 
Kansas 
Kentucky 
Louisiana 
Minnesota 
Mississippi 
Missouri 
Montana 
Nevada 
New Mexico 

North Carolina 
North Dakota 
Oklahoma 
Oregon 

South Carolina 
Tennessee 
Texas 
Vermont 
Virginia 
Washington 
West Virginia 
Wisconsin 

Wyoming , 

31 January annually 
1 March every third anniversary of 
admission a . 

1 October annually . 

1 March annually ­
1 July annually 
30 days following comp1etion“ofcourse 
31 January annually beginning in 1989 
30 June every third year 
31 December annually 
30 June annually beginning in 1988 
1 April annually 
5 January annually 
January annually or 1 year after 

admission to Bar beginning in 1988 
12 hours annually

1 February in three-year intervals 

1 April annually 

Beginning 1 January 1988 in three-year 

intervals 

10 January annually 

31 January annually 

Birth month annually 

1 June every other year 

30 June annually 

31 January annually 

30 June annually

31 December in even or odd years 

depending on admission 

1 March annually 
 -For addresses and detailed information, see the July 1988 h­

sue of The Army Lawyer. 

Current Material of Interest 


1. TJAGSA Materials Available Through Defense 
Technical Information Center 

EaC lishes deskbooks and materials 
to support resident instruction. Much of this material is 
useful to judge advocates and government civilian attorneys 
who are not able to attend courses in their practice areas. 
The School receives many requests each year for these 
materials. Because such distribution i s  not within the 
School’s mission, TJAGSA does not have the resources to 
provide these publications.I 

In order to provide another avenue of availability, some 
of this material is being made available through the Defense 
Technical :InformationCenter (DTIC). There are two ways 

‘an office may obtain this material. The first i s  to get it 
through a user library on the installation. Most technical 
and school libraries are DTIC “users.”If they are “school” 
libraries, they may be free users. The second way is for the 
office or organization to become a government user. Gov­
ernment agency users pay five dollars per hard copy for 
reports of 1-100 pages and seven cents for each additional 
page over 100, or ninety-five cents per fiche copy. Overseas 
users may obtain one copy of a report at no charge. The 
necessary information and forms to become registered as a 

user may be requested from: Defense Technical Informa­
tion Center, Cameron Station, Alexandria, NA 22314-6145, 
telephone (202) 274-7633, AUTOVON 284-7633. 

Once registered, an officeor other organization may.open 
a deposit account with the National Technical Information 
Service to facilitate ordering materials. Information con­
ceming this procedure will be provided when a request for 
user status i s  submitted. 

Users are provided biweekly and cumulative indices. 
These indices are classified as a single confidential docu­
ment and mailed only to those DTIC users whose 
organizations have a facility clearance..This will not affect 
the ability of organizations to become DTIC users, nor will 
it affect the ordering of TJAGSA publications through 
DTIC. AU TJAGSA publications are unclassified and the 
relevant ordering information, such as DTIC numbers and 
titles, will be published in The Army Lawyer. 

F
The following TJAGSA publications are available 

through DTIC. The nine character identifier beginning with 
the letters AD are numbers assigned by DTIC and must be 
used when ordering publications. 
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Contract Law 
AD B112101 	 Contract Law, Government Contract Law 

Deskbook VOI I /  JAGS-ADK-87-1 (302 
Pgs). 

f- A D  B112163 	 Contract Law, Government Contract Law 
Deskbook V012/ JAGS-ADK-87-2 (214 
PP).

A D  B100234 F W  Law Wkhk/JAGS-ADK-8&2 
(244 Pgs).

AD B100211 	 Contract Law Seminar Problems/ 
JAGS-ADK-86-1 (65 pp). 

Legal Assistance 

AD A174511 	 Administrative and Civil Law, All States 
Guide to Garnishment Laws & 
Procedures/JAGS-ADA-86-10(253 pgs).

AD Bl16100 Legal Assistance Consumer Law Guide/ 
JAGS-ADA-87-13 (614 pgs). 

AD B116101 Legal Assistance Wills Guide/ 
JAGS-ADA-87-12 (339 pgs). 

A D  B116102 Legal Assistance Office Administration 
Guide/JAGSADA-87-11 (249 pgs). 

AD B116097 Legal Assistance Real Property Guide/ 
JAGS-ADA-87-14 (414 pp). 

A D  A174549 All Stata Marriage & Divorce Guide/ 
JAGS-ADA-84-3 (208 pg~).  

A D  BO89092 All States Guide to State Notarial Laws/ 
JAGS-ADA-85-2 (56 pg~). 

A D  BO93771 All States Law Summary, Vol I/ 
JAGS-ADA-87-5 (467 pgs). 

A D  BO94235 All States Law Summary, Vol II/ 
JAGS-ADA-87-6 (417 pgs).

AD B114054 AI1 States Law Summary, Vol III/ 
JAGS-ADA-87-7 (450 pg~).

AD BO90988 Legal Assistance Deskbook, Vol I/
JAGS-ADA-85-3 (760 PgS). 

A D  BO90989 Legal Assistance Deskbook, Vol II/ 
JAGS-ADA-85-4 (590 pgs). 

AD BO92128 USAREUR Legal Assistance Handbook/ 
JAGS-ADA-85-5 (3 15 pgs). 

A D  BO95857 Proactive Law Materials/ 
JAGS-ADA-85-9 (226 pgs).

AD B116103 Legal Assistance Preventive Law Series/ 
JAGS-ADA-87-10 (205 pgs).

AD B116099 Legal Assistance Tax Information Series/ 
JAGSADA-87-9 (121 pp). 

C l a i I l l S  

A D  B108054 	 Claims Programmed Text/ 
JAGS-ADA-87-2 (1 19 pg~). 

Administrative and Civil Law 
AD BO87842 Environmental Law/JAGS-ADA-84-5 

(176 Pi@.
A D  BO87849 AR 15-6 Investigations: Programmed 

Instruction/JAGS-ADA-86-4 (40pgs), 
AD BO87848 Military Aid to Law Enforcement/

JAGS-ADA-8 1-7 (76 pgs). 
ADB100235 Government Information Practices/ 

JAGS-ADA-86-2 (345 pgs). 
A D  B100251 Law of Military Installations/ 

JAGS-ADA-861 (298 pgs). 

A D  B108016 Defensive Federal Litigation/ 
JAGS-ADA-87-1 (377 pg~).  

AD B107990 Reports of Survey and Line of Duty
Determination/JAGS-ADA-87-3 (1 10 
Pgs).

A D  B100675 	 Practical Exercises in Administrative and 
Civil Law and Management/ 
JAGS-ADA464 (146 pg~). 

Labor Law 

AD BO87845 Law of Federal Employment/ 
JAGS-ADA-84-1 1 (339 PES).

AD BO87846 Law of Federal Labor-Management
Relations/JAGS-ADA-84-12 (32 1 pgs). 

Developments, Doctrine 81Literature 

A D  BO86999 Operational Law Handbook/ 
JAGS-DD-84-1 (55 pgs). 

AD B124193 Military Citation/JAGS-DD-88-2 (38 
Pgs). 

Criminal Law 
AD BO95869 	 Criminal Law: Nonjudicial Punishment, 

Confinement & Corrections, Crimes & 
Defenses/JAGS-ADG85-3 (216 pgs). 

AD �3100212 	 Reserve Component Criminal Law PES/ 
JAGS-ADC-861 (88 pgs). 

The following CID publication is also available through 
DTIC: 

AD A145966 	 USACIDC P a  195-8, Criminal 
Investigations, Violation of the USC in 
Economic Crime Investigations (250 pgs). 

Those ordering publications are reminded that they are 
for government use only. 

2. Regulations & Pamphlets 

Listed below are new mblications and changes to existing 
publications. 
Number ntie Change Date 

AR 11-37 Army Finance and 
Accounting Quality
Assurance Program 

29 Aug 88 

AR 60-21 Exchange Service 
Personnel Policies 

101 2 Jul 88 

AR 70-25 Use of Volunteers as 
Subjects of Research 

8 Aug 88 

AR 70-59 Department of Defense 
Tactical Shelter 

29 Jut 88 

Program 
AR 71-13 	 The Department of the 3 Jun 88 

Army Equipment
Authorization and 
Usage Program 

AR 19&5 Motor Vehicle Traffic 8 JulB8 
Supervision 

AR 310-1 Military Publications, 
Blank Forms, and 

101 21 Jul88 

Printings Management 
AR 380-10 	 Disclosure of Informa- 29 Jul88 

tion and Visits and 
Accreditation of Foreign
Nationals 

AR 635100 Personnel Separations 102 2 Jul08 
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AR 635-1 20 I 	 Personnel Separa- , 21 JuI88 
tions-Officer . 
Resignationsand 
Discharges

CIR 11-W-1 thru 3 	 Internal Control Review 22 Aug 88 
Checklists 
Internal Control Rev!ew 1 Aug 88 
Checklists 

Checklists 
CIR 11-80-5 Internal Control Review 

Checklists 
3 Aug 88 

Pam 351-20 Army Correspondence 22 Jul88 

UPDATE 
1 

Course Program 
I catalog

Finance UPDATE I 1  10 Aug 88 

InternalControl Review 2 Aug 88 

3. The following civilian law review articles may be of use 
to judge advocates in performing their duties. 

Aspen, Some Thoughts on the fiistorical Origins of the Unit­
ed States Constitution and the Establishment Clause, 21 J. 

s on the Past-lmpli­
cations for  the Future, 5 N.Y.L.S. J. Hum. Rts. 331 
(1988). 

' ! 

Coffin, Judicial Balancing: The m t e a n  Scales of Justice, 63 
M.Y.U. L. Rev. 16 (1988). 

Curie, The Constitution in the Supreme Court: Civil Rights
and Liberties, I93&1941, 1987 Duke L.J. 800 (1987). 

Erwin, Alienated Justice: Rethinking Justiciability on the 
O c c d o n  of the Bfcentennia e U.S. Constitution. 22 
New Eng. L. Rev. 561 (198 

Hall, The Constitution and Race: A Critical Perspective, 5 
N.Y.L.S. J. Hum. Rts. 229 (1988). 

Reid, The Rehnquist Court and Constitutional Interpreta­
tion, 30 How. L.J. 1189 (1987). 

Reynolds, Constitutional Education. 1987 B.Y.U. L. Rev. 
1023 (1987). 

Rotunda, Bicentennial Lessons From the Constitutional 
Convention of1787, 21 Suffolk U,L. Rev 589 (1987). 

Sherry, Two Hundred Years Ago Today,<6 Law & Inequali­
ty 43 (1988). 

Weinberg, The.Place of Trial and the Law Applied: Over­
hauling Constitutional Theory, 59 U. Colo. L. Rev. 67 
(1988). , 

Wilson, The Making of a.Constitution, 71 Judicature 334 
(1988). ' . 

. Y 

I 

, 2 

I . 

,--

I ,  

72 OCTOBER waa THE ARMY LAWYER DA PAM 27-50-190 WS. C.P.O. 1988-242-446100001 



\ 



By Order of the Secretary of the Army: 

CARL E. VUONO 
General, United States Army 
Chief of Staff 

Official: 

WILLIAM J. MEEHAN II 

Brigadier General, United States Army 

The Adjutant General 
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